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_ CASES 
ARGUED AND DETERMINED | 
IN THE = 
SUPREME COURT 
. OF THE 
_. STATE OF LOUISIANA, 
EASTERN DISTRICT, FEBRUARY TERM, 1828. 
Eastern Dis, | MAYOR & AL, vs. HENNEN. 





february 1828 


ae Apreat from the court of the parish and. 
by. the_pre-city of New-Orleans. | 
; Porter, J. delivered the opinion of the court, 
This is an action to recover of the defendant 
the ground rent of two lots belonging to the pes 
titioners, which were purchased by the former 
‘in the year 1813 at sheriff's sale. 

The defendant, among many other grounds 
of defence, pleaded, that he bought the lots as 
the agent of the petitioners, and if they refused 
to acknowledge his agency, he then offered, as 


an exception to all their demands except the 
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titioners, which were purchased by the former 
‘in the year 1813 at sheriff's sale. 
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7 OF THE-STATE OF LOUISINAA.. 42 
4 ly last five years, the plea of prescription. Civil 1 east 


aryl 828, 
Code, 488, art. 78. A --— 


Mayor & ab 


The court below sustained the sxception, os 
and condemned the defendant to pay the rent er 
for the last five years. It also gave judgment 
againet him for the price he had. promised: to 
pay for the lot when he purchased them at she- 
& riff’s sale, the petitioner being the plaintiff in 
the action in which the fieri facias had issued; 

: though we do.not see that any such..demand. 
was made in the petition. F 

The defendant has not complained of this 
and the appellants eannot have the. interest 
‘where there is.no claim for the principal, ° 





It is therefore ordered, adjudged and de-’ 
creed, that the judgment of the parish court be 
affirmed with costs, 

Moreau 5; De Armas forthe plaintiff, Hen- 
nen. for, the, defendant. — . 


ROULIN vs. SABATIER & AL. SYNDICS. 


Apres from deliconns of the parish and: An act sou 





city of New-Orleans. _ i ee 
‘ed by posses- 
Porter, J. delivered the opinion of the fet ane 


court, ie-hesbeaet of the petitioner made, ‘ yueceees: 
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CASES IN THE’SUPREME COURT 


Faster Dist: in his lifetime, a conveyance to B, Grima, of 


‘FeBary 1828. $ 
‘~~—-— the house of Sabatier & Grima, by which he -. 


— sold to him:for the sum of $5630, five slaves 
Sanarima & and a lot of ground situated in one of the’ sue 
burbs of the city. ' 

The: property ‘thus conveyed, remained, 
however, in the possession of the vendor—no 
delivery of it was made, and two days after, ~ 
receiving the bill of sale, the vendee executed 
under. sous seing prive, and delivered tohim 
acounter letter; by which he acknowledged 
and declared, that the deed had been made _ 
merely. in the view to enable the vendor to 
pass his _property, after his death, to certain 
persons by him designated : that the price men- 
tioned in the act had not been paid; and the 
vendee held the lot and slaves for the purposes 
already mentioned. 

The only question in the cause, is, whether 
the creditors are bound by an act under private 
signature. ‘They contend they are not; that 
they had no notice of the counter letter; and 

. that the property claimed by the petitioner, be- 
ing vested in one of the insolvents by a public 
and authentic act, it makes a part of ~ estate 
surrendered, : 


The force and effect which should ie given ) 
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| i to acts sous seing prive, accompanied by pos- ene 
a session, in opposition to the claims of creditors ——- — 


has been most fully considered by this court <= 


¥ in the: cases- of Doubrere vs. Grillier’s : ie Snare 
an dics,and Martinez vs. Layton. The princi- 
ples there established govern this case, and we “ 
do not-think it necessary to go into the question - . 
again. ‘The. subject is one of considerabl® ~ 
difficulty, and has already occupied our atten- 
| tion, and exercised our judgment, as much as 
any other we have been called on to consider, 
When the date.of acts under private signature, 
is proved by evidence of facts dehors the in- 
strument; possession accompanies them; and 
the transaction is bona fide: we. continue in 
our former impressions, that the law is best sat- 
isfied, and justice promoted, by giving to them 
the same effect against third persons, they 
would have against the party who executes — 
_ them, Vol. 2, . s. 171, 4, ibid 369, 








Itis therefore ordered, adjudged and decreed, 
| that the judgment of the parish court be asirm- 


ed with costs, 
Canon § Trabue for the plaintiff, Mazu- 
veau for the defendant. 
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432 CASES IN THE SUPREME COURT 

Eastern Dict. PIGNATEL.vs, DROUET. * a 

Feb’ary 1828. ; rs 

“~e~~e ~~ Apprat from ‘the court of the first districi, 
Asousseing ; . ; & 

prive not 





made double Porrmr, J. delivered the opinion of the 


forms a com- 


mencement- egurt, The plaintiff and defendant. by act 


























writing. sous seing prive, of date the 5th March, 1827, 


A com- 


ewor in entered into an agreement by which they sta- 


of proof in 


every instru- 


ment which from the plaintiff such as they were, with thé 
requires pa- | : 

1 evide ein ; 
to ostablish adtings phoresn:; situated in the ipa. 
its reality. La Fayette, parish of Jefferson, for the pricé — 


fore, where and sum of $3,200, and that the sale would be 


the contract - 


the nares’, passed by public act, (au greffe) as soon as the 


t h x . ‘ ’ . C 
been reduced plaintiff would receive -from one MDougald, 
to writing ' a 
roof of itsof Baton Rouge, to-whom he had previously 








ing signed —- : a ‘ 
Mg Ae sold, an act annulling the title vested in the lat’ 
IES, a ‘ 
iV’ b a= ” : 1 y 
piven bY Pa $eR 5 and if M*Dougal did not pass such an act, 
wasnotmade the defendant was to wait until the plaintiff 


A sale sous could comply with the necessary formalities to 


— prive is 
b i t 9 a . + *.° os 
tho’ in thy a- enable the sheriff te make a title. The conditi- - 


greement tle . ° 
parties pro- Ons were two notes, one payable in June, 1827, 
mise to pass 


their -con- and the other in March, 1828, 


tract beforea 


ta yy 6 d ote . ° 
aint poomniee The petition sets out this agreement, desig- 
tlied with, Hates particularly the lots sold—states that a 

-  rescisfon of the sale to M‘Dougald had been ob- 
tained from him; that he was willing and rea- 


dy to pass to the defendant a Clear and unin- 
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-' -gumbered title to the premises, but that the Int- Bastern Dist. 


§ Feb’ary,1828. 
J: _ terhad refused to accept it or mene? with his “~~ 
t PIGNATEL 
agree ‘ vs. 
Ene Drover. 


It concludes by a prayer that the property 
4 mentioned should be decreed to belong to the 
defendant, and that he should be decreed to be 
the debtor of the petitioner in the sum of $1600 
payable in June, 1827, and 1600, payable in 
March, 1828. ; 

The defendant pleaded, that if such an in- 
strument of writing could be produced, as was 
stated in the plaintiffs petition, it sull had no 
effect in law; and altho’ the respondent had 
. the intention to acquire the property in plains 
) 2 tiff’s petition mentioned, yet as the plaintiff de- 











; layed to make a title, and was unable to do SO, : 
— the respondent was compelled to purchase 
f other property for the immediate.use of his far 
) mily. ie 
= And further, that the plaintiff was not; the ° 
. = owner ofthe property mentioned in the peti« 
tion—that he could make no title to the same} 
- | _ and moreover, that it was incumbered by mort- 
a ) '. OEM, : : 
™ . The district court decreed, that the plaintiff 
.- should recover as he had prayed in the petition, 
n- but that he should not have the benefit of the 


Von, VIN. S 55 











' Eastern Dist. 
Feb’ary,) 828. 
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jadgment until he made to the defendant'a. clear - | 


and unincumbered title to the premises,“ 


PIGNATEL 
vs. 


Drover. 


From this judgment the defendant -has ap- 
pealed, and in this court has relied on the A 
lowing grounds for its reversal. 

- Ist. ‘That the agreement was a synallagma- 
tic one, executed under private signature, and 
that as there was not as many originals as there 
‘were parties, it is not binding. 

2d. That the act on which suit is brought 


- does not establish a sale, but contains a promise 
-to sell, with the further clause that the sale is to 


be executed by an authentic act, and that until 
thatis done either party may retract, 
3d. That the plaintiff did retract, and_if he 


' did not, there was such unreasonable delay in 


carrying into effect his agreement to pass a sale 
by public act, that the defendant was not.obli- 
ged to accept it at the period it was tendered, 
4. That the property was ineumbered by 
mortgages: that this circumstance was un- 
known to the appellant at the time he entered 
into the agreement, and authorises him to re- 


fuse a compliance with his contract, 

‘L. The ‘agreement on which this suit is 
brought, was entered into.since the passage of 
he atiendments te the civil code, and since 


Wi 
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OF THE STATE OF LOUISIANA. 


portion of the old code, uuder the title of “The = 
Civil Code of Louisiana.” ‘Fhe compilers of PigkarEi. 


the last mentioned work have left out of it those 
articles in-the old code-which contained provi- 
siohs.in relation to the perfection‘of synallag- 
matic agreements, But. the defendant con- 


_ tends, that their failure to.insert them does net 
repeal the former law, and he has relied on a 


decision of this court in the case of Flower vs, 
Griffith, ante 89, by which we held, that the 
omission to reprint the last title of the first 
civil code, could not be considered as abroga- 
ting it. 

‘This court did so decide ‘in nthe case alluded 
to, In that instance, however, there was. no- 
thing to shew either in the law as printed, the 
amendments engrossed in the office of the Se- 
cretiry of State, nor in the report made to the 
Legislature that there had been any thingdone, 
from which a repeal or even an intention to re- 
peal the omitted title could be inferred. In 
the case before us, it is seen. from the report of 
the jurists appointed to draw up the amend- 
ments to the code that they recommended the 
suppression of these articles as useless, and 


tending to promote the evils they were intends ' 


Drover. | 
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the -publication of those amendments, and 8 Bator Di 
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ps Dist. ed to guard against, Whether this recommen- 


~~ dation, coupled with the knowledge Wwe possess 


PigNA TEL 


of the-manner in which this report was acted 


_ on, and the fact of their not being reprinted, 


would authorise a court of justice to conclude, 
that there was a repeal of them, our opinion of 
the case, supposing it to be governed by the old 
code, dispenses with the necessity of deciding. 

It has bee declared by this tribunal in more 
than one instance, that a failure to comply 
with the provisions of the civil code which re- 
quired as many originals, as there were parties, 
for the validity ofacts sous seing prive, eviden- 
cing synallagmatic agreements, did not render 


- them null and void—that they were still good 


as a commencement of proof in writing, It is 
deemed unnecessary to go again into the rea- 
sons which brought us to that conclusion, or to 
advance others in support of it which the sub” 
ject fruitfully suggests, Vol, 3d. 81, vol, 4th, 
200. 

_ Its correctness has not indeed been impugn- 
ed, but it has been strenuously contended that 
this case offers a complete exception to that 
principle, because the contract being for immo- 
veable property, the sale of which cannot be 
proved by parol, it follows as a consequence, 
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OF THE STATE OF LOUISIANA. .. 


| iting Eastern Dist. 
{ that the. commencement of proof in writing aaa, 


cannot be eked out, and made complete by oral pene 
testimony. That the prohibition i in the law ex- ee 
tends to the part, as well as the whole. 

If the words commencement of proof in 
writing meant alone a proof, not of the whole 
matter that was alleged against the party to 
whom it was opposed, but of something which | 
led- to, or made a part of-it, then this reason- 
ing would be entitled to all the weight which 
the counsel seemed to consider due to it’. But 
these expressions in our law havé a much more 
extensive sense than that which this argument 

- ascribes to them. ‘They apply to every instru- 
ment which does not make proof in itself ofits 
existence, and the truth of the facts therein set 
forth ; to every act which parol evidence is re- 
quired to establish—in one word, to all instru- ‘ 
ments that are not authentic. Without the 

‘sanction and command of positive authority, no 
writing would establish by itself the truth of 
what it contained, nor of the hand that traced 
its characters, nor of the time in which it was 
executed. The legislatures of most’ countries_ 
to avoid the difficulties this principle would 
produce in its application to the transactions _ 


of society, and to simplify the proof of con- 
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CASES IN THE SUPREME COURT 


Eastern Dist. tracts, have declared, that acts passed before 


Febrary i 


—-~-— public officers if clothed with certain formali, 


PIGNATEL 


vs. 
Drover. 


ties shall prove themselves. All instruments 
which do not come within the provisions that 
confer-this authenticity, remain within the ope». 
ration of the doctrine just stated—they require 


other evidenée to establish their validity, they 


are therefore not proof, but a commencement of 
proof, as the modern French jurists call them; 
or in the language of the roman civilians, semz« 
plenam probationem.—Toullier Droit civil, 
vol. 9, chap. 6, no, 61.. Mascardus de prb 


vol 1, p. 38. 
It was necessarily in this understanding of 


these words that this court said in the cases al- 


ready cited, that a sous -seing prive not made 
double, formed a commencement of proof in 
writing ; for the instruments on which those 
suits were brought, contained within them- 
selves every thing necessary to shew a legal 
contract. The evidence required to make 
them complete, was not to prove that other 
matters than those expressed-in the act were 


agreed on: but that the writing which was pre- 
sented as the evidence of the agreement, was the . 


act of the parties whose signatures were affix: 


ed to it, 
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OF THE STATE.OF LOUISIANA., 


Il, Being thus of opinion, that the instrument Eastern Dist. 


rary 1828. 


sued on was not void, but on the contrary for- “~~ 


med such a commencement of proof, as ena- 
bled either party to establish ‘its existence by 
parol evidence, there is next to be considered 
the objection ;—that it was nothing more than 
a promise to sell, with an agreement to reduce — 
that sale to writing by public act, and until that 
was done, either party might retract. In sup- 
port of that position, we have been referred. to 
a passage in Febrero, which correctly states as 
the former law of this country, that a sale may 


‘be made either by parol, or in writing, but that 


where it is agreed there shall be a sale in wri- 
ting, it is not perfect until the writing is execu- 
ted, and either party may retract; the promise” 
to sell being one thing, and the other the-com- 
pletion of the contract, Whether the provisi- 


~ on in our code which declares, that a promise 


to sell amounts to a sale, has not in some mea- 
sure changed this doctrine, in relation to that 
species of property the alienation of which may 
be proved by parol, necd not be enquired into; 
because in this instance the agreement was re- 
duced to writing, and the authority quoted ap- 
plies only to cases where the contract is verbal: 


Upon this ground therefore, the défendant had ~ 


. PigNATEL 


vs. 
Drover, 


{ 
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{ 


- 


Eastern Dist no right to retract, and he had none upon the 

Feb’ary 1828. 

Casita jaa other: position advanced i in the argument, that 
one gal 
this was a promise to sell, and that acts were 

‘committed by the vendor which authorised 
him to refuse to. make the contract complete. 
The instrument which they signed was not a 
promise to sell, but a sale, This assertion re- 


quires no other, and can receive no greater, 


Drover. 


support, than that which the act itself furnishes. 
It begins in these words, “sous somme con- 
venus entre Lazarre Pignatel et Jean Bab- 
tiste Drouet d’un commun accor que le sieur 
Jean Baptiste Drouet a acheté au sieur La- 
zare Pignatel cing terrains tels qwils se com- 
portent avec toutes les batisses qui se trouvent 
“dessus, &c. &c.” 
- ‘These expressions altho’ awkward and une 
grammatical, leave no doubt on the mind that 
there was a sale, and the further stipulation 
contained in the instrument, that a public act 
should be made of the contract, as soon as the 
vendorcould obtaina rescission by suit, or other- 
wise, of the sale previously given to M‘Dougal, 
. does not turn it into amere promise to sell. It 
is confounding two things entirely distinct, to 
assimilate a promise to sell, and reduce that 
sale to writing; with a sale sous seing prive, 



























OF THE STATE OF LOUISIANA 
eontaining an agreement that there shall be 


and words amounting to an alienation, the par- 
‘ties are as much bound by the act under pri- 
vate signature as they would be by one passed 
beforea notary. ‘The agreement to give their’ 
contract greater publicity, either by registering 
it, or by passing it in the form of an authentic 
act, does not change or alter the substance of 


the contract.” Nor woes the failure to do so an- 


nul it. Hence Portalis in reporting the title 
of sale of the Napoleon code, from which that 


- of our’s is principally taken, savs “on a juge 


constamment qu'une vente sous seing prine 
etait obligatoire quoique dans l’acte on se fut 
reserve de faire rediger ses accords en acte 
public, et que cette reserve n’éut jamais eté 
realisee. Code civil avec les discours, rap- 


ports et opinions, vol, 4, 258. Cing codes, 
‘ e : 


no. 1582, code civil, note 2. 

Being therefore of opinion there was a | 
sale by the act under private signature, it is un- 
hecessary to examine at length the other ques: 
tions raised, as to the parties having retracted, 
and the length of time that elansed before the 


vendor was ready to make the public act, 
Vou. VI, N.S. 





Feb’ary,1828, 
hereafier a public act, In the latter, where,as “~V~ 


in this instance, there is thing, price, consent, “ws. 
é - Droter. 
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Eastern Dis. And as to the right t resist the execution of | 
Feb’ary 1828. ; 3 
 4x-~ the cuntract because there were mortgages on 


PIiGNATEL 


‘em... the property given, both before and afier the’ 
DRovET date of the sous seing prive: they do not 
form in themselves a ground of reseision, and 
the judge below has amply secured the defen- 
dant, by decreeing that the contract should not 
be enforced, until the property is liberated fromm 
these cliarges, | | 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs, 


Chapotin for the plaintiff, Preston for the 
defendant, | 


WOOTER vs. TURNER. 


ApprEat from the court of the third district, 
The juris- 
diction of an ido a 
appellate Porter, J. delivered the opinion of the 
court depend a 5 
on the fact of COUT, This is an action against the defendant 
a judgmeat 


beingrender- curator of the estate of James Nolasco, de- 
ed in that of s ? 


the inferior » i j mtif.i 7 , 
= ceased, in which the plaintiff, in her own right, 


which an an- 


ah lacaal and as tutrix to her minor children, demands 
=o a payment of alegacy of $1000 lefi her. and the 


eanses which": _« 3 
proinced Fesiduc of the testator’s estate, by virtue ofa be- 


thet judg- ys Bu 
ment © quest contained in the will, to these children. 


ie 
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s nd Eastern Dist. 
and, one John Rousso, who i is since dead, a drop Dist. 


whose share belongs to themp by right of surtvi- — a 
vorship. . - > 
The petition is rendered obscure, and the un- atiepe 
right of a le- 
tiffs having crowded into ita mass of matter 5**¢¢ * dis 
that would more properly have belonged to an 22) "7S, 
opposition to the defendant’s account when it cognised,tho 
judgment 
~~ given fur any 
It appears, that two persons, called John specific a- 


WoorerR 
derstanding of the case difficult, by the plain-_, Where the 
puted, he. 
the claim re- 
was presented. , cannot be 
mount, uutil 


Rousso and Antonio Nolasco, were in the ha- the curator © 


renders his 


bit of the closest intimacy with James. Melas- account 
may be cal 


co. Rousso died in the year 1811, and, by his 23), ("the 


will, gave a legacy to James Nolasco, Anto- Shh ea 


legatee’s 


* nio Melasco, who had been in partnership with claim is dis 


5 uted. 
Rousso, now formed a connexion of the same” 


kind with James Nolasco, and before his death 
in the year 1817, made his testament, and be- 
queathed his estate to the son of his former 
partner Rousso, and to James Nolasco. No 
separation of. the estate ever took place, and 
the executors which they respectively appoint- 
ed, having been discharged, the defendant was _ 
appointed curatorto the three successions, 
The petition sets out all these facts in detail, 
and avers, thatthe several legacies left to J. Me- 
lasco, by Rousso, and Antonio Nolasco, are yet 


‘ 








CASES IN THE SUPREME GOURT 


Faster Dis unpaid ; anid concladés with a prayer, that tie 
Mi it — defendant may render an account of the'thres 


estates ;-that he be condemned to pay the pe~ 
titioner the sum of one thousand dollars, be- 
queathed to her by James Melasco, with inters 
est since the Ist January, 18J8; and the resi- 
due of the estate, which she avers to be $2000, 
. “The defendant pleaded, first, that the suit 
could not be maintained, because it was against 
three successions, each having separate and 
distinct interests; sécond, that the facts alleged 
by the petioner were untrue; and third, and 
lastly, that the estate’ was insolvent. 

If the suit was against the three estates, ag 
the defendant alleged, then we think the com 
clusion he has drawn is correct, But it ap- 














pears to us to be against that of James Nolas- - q 


co alone, and_toask for judgment against the 
defendant in that character and no other. The 
‘prayer at the conclusion is expressly so, The 
setting out in it, the different claims of James 
Nolasco’s estate on that of Antonio Nolasco 
arid Rousso, and the call on the defendant to 
render an account as curator of these succes+ 
sions, wasmost probably the cause of the de- 
fendant presenting the objection, Buta refer- 
ence to the situation of the estates, affords a 
more satisfactory explanation of the objects 
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OF THE STATE OF LOUISINAA.. - ea 
a | henecisier the dicing He apamtinal a 
thedifferent successions has been made... Jas. “°s"™ 
" Nelasco was the last survivor of the three ”""™ 
partners; the amount of his estate depended in 
@ gfeat measure on thesum it should receive 
from that, of Rousso, and Antonio Nolasco, and 
the plaintiff deemed it necessary the defend- 
ant should render an account of these two 
successions before-it could be ascertained how 
mitich she could recover -as a legatee. That 
 theinsertion of the various facts in . the peti- 
_ tion, shewing the claims of James Nolasco 
state on the two others, was for this object, and 
not as laying the basis of distinct:claims-a- 
gainst the defendant on which she expected 
jadgment, is manifest from the following clause 
in the petition, in-.which, after setting out these — 
Claims, it states, “that the legacies aforesaid, to 
him left, by the said John Rousso, under the — 
|. ftame and denomination of Santiago Mono- 
a Vilio, and the legacy to him left, by the said 
3 Antonio Nolasco, constitute a part of the said 
dacant estate or succession of the said-Jas, 
Nolasco.” : 
"These statements, therefore, can be consid- 
“ered inno other light, than asaverments.in the 
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rae Dist. petition of the various things which constituted 
“~~ the succession of James Nolasco, and the call.” 
Woorrr 4 
on the defendant to render an account, nothing 
more than ademand from him, who, as cura» 
tor of the other estates, had a knowlege of - 
their situation, to furnish that evidence which 
would enable the court to judge correctly of - 
the amount of James Nolasco’s estate. It 
would certainly have been more regular, and 
greatly simplified the proceedings, to have ta- 
ken no notice of these matters in the petition; 
and to have called on the defendant to furnish 


an account of James Nolasco’s estate, without 


ye 
TURNER. 





avowing in detail of what it was made up, On 
the account being presented, if the moneys 
coming to it from the other estates, had not 
- been inserted, an opposition to the aceount of 
the curator would have hrought these matters 
‘more regularly before the court, . But the ir- 
regularity of setting them forth in the petition 
does not so vitiate the proceedings as to require 
us to nonsuit the plaintiff ; thoughshe has some- 
what obstructed the road, it is still open and » 
clear enough, to enable her to travel on to final 
judgment : 
This case was commenced in-the probate 
court, at a time when an appeal lay from that 


«a 
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tribunal to the district court. The plaintiff, B Eastern mi Dis, 


failing to procure any, Or sufficient evidence, — nlathisees a 
to make out her case in the court where the —- 
action commenced, was nonsuited, and she ap- TURNER. 
pealed to the district court, where the cause 


was submitted toa jury who found a special 


7 °° WS = Pe 





verdict. 
Before examining-that verdict and the ob- 


jections that have been made to it, it is neces- 
sary to notice a point relied on by the defend- 
ant in this court; she contends, that as the case 
related to matters appertaining to the jurisdic- 
tion of the court of probates, it was improper- 
dy submitted to a jury in the. district court— 
that the plaintiff could not take an appeal from 
a judgment of nonsuit, rendered on a failure 
to produce any evidence in the former—that it 
was an evasion on her part, of the law. which 


we 


— = Ss FS 2 
* ee o Nepte O 


a requires the probate court to take cognizance 

| of the cause in the first instance, and was vir" 

= tually giving that of the district, original juris- 

. diction. # 
| , 


The argument against the legality of sub- 
| mitting the case to ajury in the district court, 

is principally founded on inconvenience, and 
, a though it certainly derives some support from 
the nature of the transactions which are genes 
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Eastern Dis. rally submitted to probate tribunals, yet itis © 


february 1828 
et not of sufficient weight to enable us tomake } | 


. ‘WoorTerR 


os. an exception where the legislature made none, | 
FVAXEE Previous to the year 1820, parties had the 
right even in the parish court, which, as such, q 
possessed probate jurisdiction, tohave any con- 
tested fact arising between them, submitted to 
the country. ‘I'he act passed in that year, fix- 
ing the jurisdiction, and regulating the form of. 
proceedings, in the court of probates, directs, 
‘that all the causes cognizable by the said-court 
Shall be tried therein, without the intervention 


- of a jury. ‘Ihesame act gives an appeal to 





mac ve 


jG Sie 


the district;court, and is silent as to any change 
in the mode of trial when the cause goes there 
The district court, previous to the act, had the 
power as well as the probate court to try all 
cases bya jury. The prohibition against try- 
ing them in that mode thereafter, is confined to 
the probate tribunal; hence, we conclude the 
form of proeeeding remains the same in the 
district court as before. We have reason to 
believe, that the inconvenience of callingthe | 


OT 


a ve 


citizens too often from their occupations to 


SR 5. 


serve as jurors, had as much weight with the 
legislature in causing this enactment, as the 
incompetency of the tribunal to investigate 
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cases of the kind. But whether it was ornot, Eastern Dist, 


on no: sound rules of construction, could the 


‘ clause in the act changing the form of pro- 


ceeding in one court, be held to apply toano- 
ther, when in the same law, they provide for 
the case going before the latter, and are silent 
as to‘any change in the mode of trial when it 
arrives there. 

The objection growing out of the fact of the 
plaintiff having submitted to a nonsuit, in the 
court of the first instance, appears to be quite 
untenable. The jurisdiction of an appellate 
court depends on the fact of a judgment being 
rendered in that of the inferior, from which an 
appeal lies, not on what preceded that judg- 
ment, or the causes that led to it. 

The special verdict, as set forth in the re- 


cord, finds a Variety of facts in relation to the 


matters stated in the petition, the death of 
Rousso, Antonio Nolasco, and James Nolasco, 
their partnerships, and their wills; but it does 
not find any specific sum which the plaintiff 
should recover, and the defendant contends, 
that by reason of this defect, no judgment can 


be rendered on it in favor of the petitioner; of 


that opinion was the court below, and nonsuite 
ed her. 
Vou, VLN.S. 54 


-ary,+828, 
Pyw 


WoorrER 
vs. 
TURNER. 
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3 Laster Det When the claims of a residuary legateeare 3 
—.--— contested on the grounds which were present- 
oe by the answer, and put at issue in this cause, 
a al impossible for the court that tries it, to give 
judgment for any specific sum. What remains 
can only be known after. the curator has ren« 
dered his account, and he, by disputing the 
will, and the right of the person claiming, 4) 
forces a decision on these facts, before he ean 
be compelled to shew how he administered the 
estate, and how much is in his hands. Two 
questions then occur—first, whether the lega 
tee is disqualified to bring an action to have his 
claim recognised, before the curator renders 
an account; and second, if he can, and does, — 
whether the facts which are necessary to eswis 
blish his right can be tried by a jury? and if 
they can, if the verdict establishing this righty 
but not finding any specific sum due, can be 
the basis of a judgment of the court? We 
have not a doubt that the suit may. be brought 
the moment the right is disputed, nd that on 
such a verdict, the court may well pronounce 
_judgment, We have already decided, that in 


SW wt ae Ed 


ordinary cases,a creditor may sue the repre- 
sentative of an estate, who refuses to recognize 
his demand, and is not ebliged to wait until 
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the tableau of distribution 1s filed. We cannot Easter Dis. 


ary 1828. 


distinguish the case of a legatee from that of —~-—~ 


any other person having claims against the 
succession. It may be as important to him as 
it is to a creditor, not to be obliged to wait uns, 
“til the curator is ready’to pay, before he can 
have his demand established. 

As has been already remarked, it is impos- 
sible to ascertain what is the residue of the es- 
tate, until the curator renders an account, the — 
jury, therefore, cannot find any sum to be due, 


_ but they can find those facts on which the court 


is authorised to give a judgment~ that will cs- 
tablish the right of the plaintiff to whatever will 
remain. We know of no technical rule of our 
law which forbids it, and surely the ends of jus- 
tice are promoted by sanctioning the course 
pursued in thiscause. We cannot imagine an 
instance where those. courts of our country, 
who have the power to bring juries before 


Woorer 


TURNER. 


them, are required to decide on any facts; . 


whether those facts may authorise a judgment 
for a sum of money, or call for a special de- 
cree to meet the justice of the case, that the 
parties may not have the facts disputed or tried 
by a ‘jury; there is no exception that we are 
aware of, unless in relation to long and intr 
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‘Fastern Dist. 
Feb’ary,1828. 
Sy ad 
WoorTeR 
vs. 
TyRNER. 
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cate accounts, which the statue directs to be 
sent before referees. 

In this instance ihe jury have found facts 
suflicient to enable the court to decree that she 
and her children ore entitled to the legacies — 
left them by James Nolasco, if there be any 
sufficient funds to pay them. In order to ase 
certain this, the cause must be remanded to 
the court of probates, and the defendant be 
compelled to render his acccunt as curator. 

If, in rendering that account, he fails to in- 
sert to thecreditof theestate,any moneys which 
belong to it, whether coming from the succes- 
sion of John Rousso, Antonio Nolasco, or any . 
other source, the plaintiff, by proper opposi- 
tion, can bring the fact before the court; any 


decree respecting them at this stage of the 


cause, would be premature and illegal. - « 
Nor can we examine now into the claim of 
survivorship set up in behalf of the children 


' of plaintiff, to the portion left John Rousso, jr. 


because the attorney for the absent heirs has 
not been made a party to the suit, and this claim 
must be decided contradictorily with him, 
We had almost forgot to notice the objection 
taken on the ground, that the estate is insol- 
vent, and that the plaintiff has not shewn there 
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that the appellee pay the costs of the appeal. 
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pointment itself, to the office of curator, pre- 
supposes property; the inventory and sale 
shew it, and the burthen of proving the estate 
insolvent devolves on the defendant. 

The question as to costs must remain open 
until final judgment. 


It is therefore ordered, adjudged and de- 
creed that the judgment of the district court 
be annulled, avoided, and reversed; and it is 


. further ordered, adjudged and decreed, that 


this cause be remanded tothe court of probates, 
wilh directions to the judge thereof, to compel 
the defendant to render an account. of his ad- 
minis-tration of the estate of J. Nolasco, accor- 
ding to law, and that on renderingsaid account, 
he pay to the petitioner the sum of $1000, if'so 
much remain in his hands after discharging 
higher claims against the succession, if any 
such there be; and that he also pay over to the 
petitioner, as representative toher children, and 
as heir to one of them deceased, the one half 
of the residue of said estate, after all. debts 
due by it, and special bequests made by the 
will, are satisfied; and it is further ordered, 
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isany thing in the curator’s hands. The ap- Eastern Dist. 


cb’ ary 1828, 

Oy 
WootTer 

C623 


TURNER. 


- 
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Eastem Dist. - COMMA UX vs. BARBIN. 
Feb’ary,1828. 


——* Appeat from the court of Probates, parish 


gr 
father has agf Kast Baton Rouge. 
right to the ; 


tutorship, af- 


terthefather Martin, J. delivered the opinion of the 
and mother, 


- without be- . : 
ing recom.cOUrt, The minor being under the age of pu 


mended by a 


family meet. Derty, his grand-father prayed to be appointed 


ing, who are, ; - : 
however, to bis tutor, on a suggestion that the mother and 


ass on the H : ; 
Fireties he tutrix had contracted a second marriage, with- 
offers. - ‘ - 4 ° 
At such 2 Out having applied for a family meeting for the 
meeting the 


undertutor purpose of determining whether she should be 

present. - continued in the tutorship. The judge of pro- 
bates ordered a family meeting to examine and 
report on the sureties he offered. 

The meeting was ordered for the 12th of 

Apri, 

On the 14th of May, the under tutor opposed 
the appointment ‘of the grand-father as tutor on 
various grounds, | 

The grand-father prayed that the opposition 
be dismissed, on the ground ofits having been 
filed too late. Of this opinion was the judge, 
and it was accordingly dismissed. 

The under tutor took a bill of exceptions to 
the opinion of the court. 

Afterwards, at a special court of probates, 


lefters of tutorship were directed to issue to the 
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m i in its Opi- Eastern Dist, - 
grand-father, the court expressing again its opi prin 


nion, that the opposition was too late, and sta- —~—— 


ting that the under tutor did not apply. for the 
tatorship himself, or for any other person—that 
the grand-father had a legal claim to the tutor- 
ship, and was recommended by the family mee- 
ting as a fit person. ‘The under tutor appeal- 
ed. ' 

We do not see on what ground the opposition 


was rejected as tardy, and the record is ex- 


tremely obscure on this head—the petition of 
the grand-father, the order ior the family meet- 


_ ing, and the summons of its members, are with- 


outa rule. We collect from the summons, 
that the meeting was to be holden on the 12th 
of April. 

The proceedings at this meeting make no 
part of the record. 

The grand-father, as the nearest ascendant, 
the father being dead, and the mother having 


. forfeited the tutorship, had a right to the tutor- 


ship, without the recommendation of the fami- 
ly meeting, but the assembly was to consider 
of the sureties he offered. ; 


At the meeting for this purpose, the under 


tutor was to be present, and the sheriff's return 
shews that he was not, 





ComMAvux 
vs. 
BARBIN. 
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Eastern Dist. The proceedings of this meeting were irre 
Feb’ary 1828. “ 
—-~--— gular, and the under tutor had a right to come 


Co ;' | 
“s.- plain of this—and we are ignorant of, and the. 
BapBIN nue 
grand-father has not shown any provision of 


law, fixing any fatal delay. 

The court ought not to have ordered letters 
to issue till surety was given according to law, - 
z. e. a bond with surety, approved by a family 
meetin , to which the under tutor was sum- 
moned. 


It is therefore ordered, adjudged and decreed, 
that the judgment of the court of probates be 
“annulled, avoided and reversed, and the case 
remanded, with directions tothe court of pro- 
hates to proceed therein according to law. 


Eustis for the under tutor. 


; : PRITCHARD vs, HAMILTON. 
The notary’s 


cestificate 
— ‘ — AppEAL from the court of the third district, 
_ he put b de 

enotice _. Porter, J. delivered the opinion of the 
preme court 
eannot givea 
7 d t - . . 
hich the a promissory note. On the trial, evidence of 
tould not Notice of protest was presented under the cer-. 
ive. , e ° . 
e'There can- tificate of a notary. Many objections were 
not be a non- an 3 
suit after amade to its introduction, the court overruled 
— ver- 
ct. 


court. ‘The defendant is sued as efidorser of . 
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the 
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them, and admitted the paper, but at the same Eastern oy 
time told the jury, that without further proof ir Be 
Priposane 
was not sufficient evidence of notice. Of this SEP 
5 L 
opinion was the jury, and the court having ren- 
dered a judgment conformable to their verdict, 
the plaintiff appealed. 3 
The certificate is defective in not stating the 


post office in which it was put. ‘That point has: 


- 


‘ been already decided in this court. The plain- 


tiff failing to give any other evidence, the jury 
did not err in the conclusion they drew from 
the proof before them, nor the court in render- 
ing judgment thereon. Vol. 4. n. s. 125, Ea- 


‘porte v. Landry. 


We have been pressed to givea saliaialeia of 
nonsuit. But this court cannot on appeal give 
a judgment which thé court below could not . 
Itwas settled in the cases of Chetodeau’s heirs, 2 
vs. Dominguez,and Abat vs. Rion thata judg- 
ment of nonsuit could not be pronounced after 
a general verdict. The code of practice lias 
made no change in this jurisprudence. 7th 
Martin, 490, 567. 


- 


It is therefore ordered, adjudged and de 


_creed, that the judgment of the district court 


be'affirmed with costs, ~ 
Vox. VL N.S bu’e 58 
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nm 


Eastern Dis. Evstis for the plaintiff, Hennen for the dex 
Feb’ary 1828. ' : 


w~~ fendant. 


’ 


THOMPSON vs. CHAUVEAU & AL. 


Apprat from the court of the parish and 
B.. ofticer, city of New-Orleans, 


trespasser, oy 

a sale ona/i. a ee 

fa. may cite Martin, J. delivered the opinion of the 
the party by - F 
whose direc- court, ‘The defendant, marshal of the city 
tions he ac- 


ted, and who court of New-Orleans, is sued for.a trespass, 


oo 
indemnity. = ° . 
A cae wii Committed by the illegal seizure and sale of the 


not be re- 


manded, be-Plaintiff’s house and lot. He justified un- 


cause irrele- ° ’ 

vant testimo- der several suits of fi fa, and prayed that the 

oS ee 0g coe > ° 

ceived. plaintiffs in these suits, by whose order, and un- 
witness ; 


is not to be der whose bonds of indemnity he acted, might 


rejected, be- 


cause he is a be cited to defend him; they accordingly were 


creditor of 


the estate ofand their answer justifies the seizure and sale 
the defen- 9 


dant’sances- and avers that the plaintiff’ purchased the pre- 
es mises in fraud of their rights, 


rtgé ie 
a tret of ‘Lhe plaintiff moved that so much of the an- 
land nugcha- f 
sei bythe swerof the orign’l defendant as related to.bring- 
plaintiff, he 


receivedfrom ing in these new parties, should be stricken out‘ | 


the latter 


part of the]t was accordingly ordered, and he appealed 
price, in pay- : 
ment of his 

kar from the order. ‘The cause however, proceed- 
leased his 


rirht on the €d to ju ‘gment, which was for the plaintiff, and 
mortss6° the defendant appealed. 
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The plaintiff now teok a'ruleon Buckman, pe Dist 

one of the interveni “g parties, and the purcha- —-~-—~ 
TH 

ser of the premises, to shew cause why a writ =: 


Caavveat. 
of possession should not issue against him on 





The defen- 
dant on a fi. 
/ fa.on which - 
the plaintiff appealed. © Sedteneamill 

is not a good 
“Both parties have brought up the record, witness in 
suit for the 

and the appeals are submitted together. rescision of 

‘ e $2721e, 

Our attention is first arrested on several bills ; Pc Cg 


prob:tes for 

of exceptions. = 

1. The first is taken by the defendants.to the Cus" | 

. ission O : that appoint- 
admission of Preval as a witness, on the ground ment, ‘be- 


. ° tween per- 
of the irrelevancy of the testimony offered. The sons a 
. ties thereto. 

consequence of the court’s error, if it erred, Whena do- 

* . cument is le- 
was the loss of time in hearing immaterial tes- g@! ne 

. of a fact, an 

j * t if not of ano- 
timony. It would be aggravated, if to coirect pig 2 


, trial is before 
the error the case was remanded, for we can- {" pty 


° ae must be read 
not comprehend how the absence of immate- ond the par. 


, erent t fter- 
rial testimony would lead the inferior court to varde make 


shewing cause: the rule was discharged, and 


- his objecti- 
a different conclusion. 4 — 
He who 
2. The next is taken by the defendant to the claims alr 
a saie ona 
opinion of the court in rejecting Orr, offered as fa. is Seow 
to produce 


- @ witness, on the score of interest. This witness t - writ and 


ment, 


= no other 
on his voir dire declared, he considered him- wt on 


self'a creditor of the estate of M‘Dermott, whose "cor & the 


heirs were defendants in the suit in which the 
fi fa’s nad issued, but he thought he had no in- 














460 CASES INTHE SUPREME COURT 


Eastern Dist. terest in the suit, becauge he believed the es. 
Febvary 1828, ra 


~~~ tate amply sufficient. We are of opinion he 
THOMPEON Was improperly rejected. Hughes vs, Lawes, 
FHAUYEAY 6 TWartin 502. 
3. The third is taken by the plaintiff to the 
introduction of Clark and Grymes as witnesses 


on the score of interest. 


To repel Clark, reference is made to the — 
deed of sale by which the plaintiff purchased ° 


the premises from M‘Dermot’s daughter, the 
wife of Grymes, It thereby appears, that 
Grymes and wife acknowledged the receipt of 
part of the price, by a release of a mortgage of 
the premises which Clark had, he having re- 
ceived payment from the vendee, the present 
plaintiff . 

— We are of opinion the court did not err by 
admitting him. 

The parties brought in by the original defen- 
dant, avail themselves of their being cited, by 
filing a petition of reconvention to demand the 
rescission of the sale under which the plaintiff 
claims. Grymes and wife are the parties de- 
fendant in the fi fa’s, on which the sale took 
place. Ifthe sale be set aside, the present 
plaintiff will have an action against Grymes’ 

. wife, and the judgment of rescission would be 


o 











aes ET da? 
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prima facia evidence against her: Grymes has Eastern Dis. 


Feb’aryi828, =~ 
therefore an interest in support of the plaintifi’s Lianne ® 
title, and the court erred in admitting him. — 


CuHauveay 


4, The fourth bill is taken by the plaintiff to 
the admission in evidence of the proceedings 
in the court of probates on the appointment of 
Gainie as curator of M‘Dermot’s daughter, 
Grymes’ wife. ‘The objection is stated to have 





been because these proceedings are res i:teT 
alias acta. ‘This may be, but we cannot see 
what other legal evidence could be adduced of 
the appointment of a curator. We do not think 





the court erred. 

5, A bill is taken by the plaintiff to the in- 
troduction of the defendant’s hill of sale asmar- 
shal, to the plaintiff, of the premises, to prove 
any thing but the adjudication—on the ground 
that it was no evidence of title in the vendee 
| because not duly registered. 

This objection admits the legality ofthe evi- 
dence for a certain purpose. Had ‘the case 
been before a jury, the party objecting to it on 
evidence for other purposes, ought to have re- 


—, 





quested the judge to charge the jury according- 
Jy—but when the case is tried by the court, the 
deed must be read if it be evidence of any fact 
material to the issue, and the party may afier- 
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Eastern Dist wards argue against it being used to establish - - 


Feb’ary 1828 


‘~~ other facts. Wedo not think the court erred i in 


Tuomrsor 
ae admitting the document in evidence. 

_ 6; The last bill was taken by the plaintiff to 
the introduction in evidence of the judgment 
of one of the intervening parties against the 
heir of M‘Dermott, on the ground of its being 
as to the parties in the present suit res inter 
alias acta, ‘This may be, but he who claims 
under a sale on a fi fa may, indeed must, pro- 

; duce the judgment on which this writ issued, to 
justify the sale. 
The judgment is also objected to on the 
ground that the certificate at the foot of the re- 
~ cord does not.state that it contains all the pro- 
ceedings in the case. The objection is unte- 
nable: he who claims under a sale of a fi fa is 
only bound to produce the judgment on which 
itissued, When a case comes up to this court 
after a trial, entirely on documental evidence, 
the certificate ought to certify that the record 
contains all of it—but in other cases, the certi” 
ficate is only that the copy is a true one. 
We do not think the court erred, 
As legal evidence has been rejected, this pre- 
- vents an examination of the case on the me rits* 
and compels us to remand the case. . 
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We think .the court erred in directing that Eastern Dis 


Fel’ ary1828. 


part of the original answer which related tow-~--—~ 


stricken out. ‘The marshal had a right to de- 
mand that they should defend him, and on their 
failing, judgment should be given against them. 


_ the bringing in of the plaintifis in the fi fa, to be anaes 


Cusmeaiale: 


This case is in this respect perfectly analogous. 


to that of Lafonta vs. Poutz, determined at the 
last term. 


It is therefore ordered, adjudged and de- 


ereed, that the judgment of the parish court be 


annulled, avoided and reversed, and the case 


remanded for trial, with directions to the pam 
rish judge to allow the part of the answer strick- 
en out to be reinstated—not to reject the testi- 
mony of Orr on the score of interest, and not to 
admit that of Grymes; and it is ordered that 
the plaintiff pay costs in this court. 


Nixon for the plaintiff, Canon for the de- 
fendant. 





WILLIAMS vs. CHEW. 
Apreat from the court.of the first district. 


Martin, J. delivered the opinion of the 


eourt, The defendant, collector of the United)"** **” 


An appeal 
suspends all 
roceedings 

fore the 
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Eastern Dis, States for the port of New-Orleans, having re- 
february 182 ; ; 
“I ceived-a sum of money from the marshal, ag. 


Wie his portion of the proceeds of the sale of sundry 


Cuew. ia , cai 
“_ goods of the plaintiff ’s, condemned in the dis«’ 


apnesk or ttict court of the U.S. for a breach of the reve- 
0g my the nue laws, is sued, in an action for money had 
placa and received, the decree of condemnation hae. 
cutions? Ving been reversed in the supreme Court of the 
ere: United States. 

The answer admits the seizure, condemna- 
tion and reversal of the judge of the district 
court, but avers that the supreme court sent 
back the case to the district court foran amend- 
ment.of the pleadings and further proceedings 
on which the plaintiff had judgment, but an ap- 
peal was taken by the U.S. and is still unde- 
termined and pending in the supreme court of 
the United States. | 

The court below gave judgment of nonsuit, 
being of opinion that the suit was prematurely 
brought, the appeal leaving the case and all the | 
orders taken in it, in the state in which they 
were before the judgment, That the judgment 
being in abeyance by the appeal, every thing 
is suspended thereby, except the execution, 


which the plaintiffis at liberty by statute to take 
We concur in the opinion expressed by the 
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dpe a@ quo, except ‘as to the right of teplein: Rowse, 
tiff to take execution,.on which we express no ~—,-=— 
opinion, the case not requiring one. Itis true, “2. 
in ordinary cases, appeals or writs of error do one 
not prevent execution to issue when the appel 

lant or plaintiff in error does not give a bond 

with sureties, Perhaps.the U.S. enjoy an ex-. 

ception to the general rule, they pay no costs 

or damages, consequently give no security ; and 

their appeal or writ of error perhaps _— 

the execution in.every case, 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district eourt 
be affirmed with costs. 


Hennen and Pierce for the olaintif Smith 
for the defendant. 


: — oe 


OLDHAM vs. POLK, 


Appeat from the court ef the second district, 


A clause id 


Porter. J. delivered the opinion of the 2 2cty au- 
thorising any 


eourt. The plaintiff obtained an order of sei-*tomey to 


confess judg 


zure and sale on a mortgage by public act, Mn? does 


_ oe 
the iss a 
which the defendant had executed in his favor wrt’ ot seis 
The instrument was in the usual form, with the 


ure and sale 
exception of the following clause, “and the said 
Von. VL N.S. 59 








‘ 


Eastern Dis: 
Feb’ aryl 828 
COrvw 


‘Oennse 
one 
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: George W. Oldham does hereby for himself & 
"his heirs, in the event the said note be not paid 


at maturity, graht-power to any-attorney at law 
duly admitted te practice in the ‘courts of this 
state,-to.appear, and for him, and in his name, 
confess judgment in due and legal form, in fa- 
vor of said Samuel W. Polk, up to the amount 
of the said note, &c. &c.” 

Our code provides, that where the title a- 
mounts to a confession of judgment (emporle 
execution paré:) the creditor on making out 
that the debt is due, may obtain an order for 
the immediate seizure of the property mortga- 
ged: and this court has decided, that an au- 
thentic act containing a mortgage, is such a ti- 
tle as amounts to a confession of judgment.’ 

And so the instrument on which the order 
of seizure and sale was obtained in. this case 
would be, were it not for the clause already set 
out. ‘To give that part of the act any meaning, 
or supose it inserted for any purpose, we must 
conclude the parties did not intend this instru- 
ment should amount to a confession of judg- 


ment, for if they had, they would not have prov 


vided for an attorney going before a court to 
confess: judgment. "lhe conferring such a 
power is irreconcileable with the idea, that 
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execution was to issue on the act without judg- Eastern Dis. 
‘ ; | HeOary 

ment being previously confessed: ©" etme 

: OLDHAM 


It is therefore ordered, adjudged and de- “Roux; t 
creed, that the judg:nent of the district court | 
be affirmed with costs, 

Porter for the plaintiff. , ‘ “e j 


ZACHARIE vs. RICHARDS. 


er Theh - 
Aperat- from the court of the first district.7°°"t* 


rson who 





Marruews, J. delivered the opinion of the out of the 


‘. : "YE a : ~ state, is the 
court, This caiise was heard in the court be- house in 
‘ ‘ ® fuss - ‘which he live 
low, on exceptions taken by the counsel for the ed, not that 
eos 5 ig ; .  ecupied af- 
defendant in relation to the service of the cita- ter hisdepare 
ture, by the ° 


tion, which was held to have been illegally — 
made, and the’suit was ordered to be dismissed. €4- 
From the juagment of dismissal the plaintiff 
appealed. | 

It appears by the evidence in this case, that 
the defendant resided in New-Orleans some 
time previous to the institution of this suit; and 
that he was a merchant, became bankrupt, and 
was not to be found in the city when citation 
issued in the present action. While heremain- 
ed-here, he lived with one Chas. Clark, as a 


boarder, in Jeifersou-street, Clark removed to 
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‘Fasten Dist. Capieasseet after the defendant had left the ci- » 


w-~~ 19; and the citation was left at the house of the 


witness in his ‘latter- place of residence, when 


; ** the defendant never lived with him, 





This latter place was not at any time the do- 
micil of the defendant, and the service of citae 
tion there was clearly illegal. Ifthe defendant 
was ever domiciliated in New-Orleans, his do« 
micil must have been in that house where he 
eatand slept, or in that where he carried on his 
mercantile affairs, According to the provisi- 
ons of the Lou. code, a change of domicil ought 
_ regularly to be declared by a person intending 
to make such change. See articles 43d & 44th: 
and in case this declaration is not made, the 
proof of the intention to change shall depend ~ 
on circumstances, art, 45, Now it appears to 
us that circumstanees more calculated to ine 
duce a person 40 change his domicil, could 
scarcely be imagined, than those in which the 
defendant found himself after his failure, which 
appears to have been entire and complete, ac- 
companied by a charge of forgery made against 
him in relation to his bilan, 

The circumstance of the defendant appears 
ing before a commissioner in Philadelphia 
(who had been appointed to examine witnes« 
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gés,) and filing cross interrogatories, ‘does not mace ne 
cure the illegality of service of the citation, No “~~~ 
issue had been joined either express or tacit— 7““5‘"™" 
- the action had no foundation in consequence Romanos 
of the want of citation. See code prae. art, 

359, .In-truth the defendant never appeared’ 

in court to plead to the merits of the case, and 
thereby join issue with the plaintiff, which-per=~ 

haps alone could cure the defect in serving ~~ 

citation, 


It is therefore ordered, &c. that the judg- 


ment of the district court be affirmed with 
costs, 


Strawbridge for the plaintiff, Maypin for 
the defendant, 





SEMPLE & AL, vs. BUHLER. 


Apreat from the court of the third district, , <A rod Ary vo 
- ap ot on 
Marraews, J. delivered the opinion of the ger wha 


en 2 


court, This suit is brought to recover from the !2-months’ 


E bond without 
defendant, reparation for damages which the sein a 
plaintiffs alledge that they have sustained, in aoe 
Consequence of his negligence and malfea- themoncy. 
sance, as sheriff of the parish of East Baton ing toapoow 


the rightful 
Rouge. Judgment was given - them in the ory of a 


rd party. 
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astern Dist court below, from which the defendant appealk 


e 


The pleadings and facts of the case as exhis 


Buusn. bited on-the record shew, that thé present 


plaintiffs had obtained a judgment against one 
Robert Lawes, on whicha fi fa issued and came 


into the hands of the defendaut to be executed 


by him,in his capacity of sheriff aforesaid; 


that in virtue of the writ, he seized certai 


slaves as being the property of Lawes, which 
were finallysold (in pursuance of law) on a 


credit of twelve mouths, and at the sale thus, 


made the defendant in execution became the 
purchaser, and gave his wife as surety im the 


twelve months bond, who was accepted by the ~ 


sheriff Subsequently the wife of Lawes obtain« 
ed against her husband a decree ofseparation 
of goods, and judgment for the amount of her 
claims on his estate, 


When the twelve months bond taken‘as | 


above stated, was about to be executed, and the 
property therein mortgaged was seized, Mrs, 
Lawes claimed it as her own, and obtained an 


injunction, prohibiting the sale thereof: in the | 


suit for the injunction, the present plaintiffs 
were made defendants and cited, but did net 
appear or make any defence, 
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hk from these facts the counsel for the, appellee Eastern oro. Ds 7 
» § — qnduces four objections to the correctness. of Seiten 
5 Semere & 
rie the judgment rendered by the district court, AL. 
nf 1. That the plaintiffs ratified the aetof the BuuLER: 
r* i, _ defendant in taking the security, by issuing 
ne ‘execution on.the twelve months bond... 43 
a 2. The damage (if any,) arose out of their 
1; | default, in not appearing to the suit. of injune ny 
7 "yet 
He 3, Nodamage has been sustained-as Lawes * 
a was wholly insolvent when execution .issued 
1s. against.him, and his property was covered by 
e his wife’s tacit morigage, 
e -4 Prescription against the plaintiffs claim, 
e Tn relation to the last of these objections, it 
» | suffices to observe, that prescription has not 
n been regularly pleaded ; but if it had been, we 
yy believe that the prescription of one year relied 
on, could not be legally supported, ' 
's The first objection cannot avail the defen- 
2 dant, The real ground for the plaintiff’s action 
S, against the sheriff, is a failure on his part to 
a | take any security on the twelve months bond. 
eu Receiving the wife ofthe purchaser as securi- 
3 * ty was equivalent to taking none, as she by such 
7 an act could not be legally bound. The offi- | 


eer would, probably, have been immediately 


‘ , 
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alg Dist. responsible to the plaintiffs in execution for that 

_ none neglect of duty. ‘Their indulgence to him in 
aa as endeavouring to obtain satisfaction of the judgs 
Bunter. ment, by issuing an execution on the bond, im, 
perfect as it was, cannot onany sound principles 

of justice, be made to prejudice their claim for 
remuneration in damages against the appellant 

on account of neglect of duty, for which he is 

legally held responsible. + ee 

If this reasoning in opposition to the first 
objection be correct, it refutes also the second} 
for the failure of the plaintiffs to appear aiid 
contest the right of property in the injunction 
case with Mrs, Lawes, could not destroy their 
claim against the defendant, which rests on his 
neglect in not. taking security in the twelve 
months bend. _ 

As to the third, the evidence does not shew 
that Robert Lawes was wholly insolvent at the 
time the execution against his property came 
into the hands ofthe appellant, 'The case may 
be hard on the defendant; but we believe has 
been adjudged according to law by the court 


below, 


It is therefore ordered, adjudged and de- 
ereed, that the judgment of the district court 
 * be affirmed with costs. _ 
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Preston for the plaintiff, Watts for the de- Eastern Diet. 


rary 1628. 


fendant, ' Seem e ee 





ODDIE vs. HIS CREDITORS. 


Apreat from the court of the parish and, , ss, 
city of New-Orleans, Meee 
contract, is 


Marruews, J. delivered the opinion of the 101, ,7utes 


court. In this case the homologation of the ta- — it he 
‘. y eo *% « e + bt: i j = 
bleau of distribution of the insolvent’s estate, ment against 
the debtor, 


filed by his syndic in the court below, is oppo- should the 
sed by the creditor Brand, in consequence of prot 


pronounced 
2 ae : LTA two —— af- 
not assigning him a place of privilege and pre- te ‘he res: 


_ ference, as undertaker and builder of a house ™%i" , %F 


; corded « 
for the insolvent, to the amount of $1743 60, 


claimed by him as a privileged debt on said 
building. His opposition was set aside by a 
judgment of the parish court, 

The facts necessary to be noticed in relation 
to the appellant’s claim of privilegé, are as 
follows: <i 

The contract between the undertaker and 
the insolvent was not formally drawn up in 
writing, and signed by the parties; the only 
written evidence of it is an entry of iton a me- 
morandum book of the latter on the 17th of 


March, 1823, containing the terms, according 
Vou. VIN. S. 60 
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Restern Diet Dist: to wehiol? the work was to have been executed 
Pary,182 ( 


o~ ‘and paid for. In November, 1823, Brand 
One caused the building to be sequestered on his 
eurens. pretended privilege; and on the 14th of April, 
1824, obtained a final judgment for the amount - §) 
by hiin claimed, which was recorded, &¢. on 
the same day. On the 12th of the same month 
Oddie made a surrender of his property. forthe 
benefit of his creditors, which, fromthat pe- 
riod, has been administered by a syndic, who, — 
on the 7th of April, 1827, filed the tableau of 
- distribution, of which the appellee complains, 
and to thehomologation ofwhich,he makes the 
opposition above stated. 

The rights of the opposing creditors depend 
on a just interpretation of the 8th section of the 
act of the Legislature passed in 1817; relative 
to the power of giving special médrtgages in 
certain cases, and for other purposes, Accord- 
ing to this law, no architect, undertaker, or 
other workman, has, with regard to third par- - 
ties, any privilege or legal mortgage, on any 
immoveable property, &c. on account of work, 
building or repairs, unless he shall have enter- 








ed into a written contract with the owner &c., 
and the said contract shall have been record- 
ed,&c. By a second clause of this section of 
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the act, architects, undertakers, workmen and =_ Dist. 
carpenters, forfeit their right of action against ~~~ ‘ 


- 
purchasers of the immoveable property, (on _— 


which they claim a lien or tacit mortgage,) tu arta 
enforce payment of the claim, unless their con- 
tracts have been recorded as required by law. 
By a third clause, in case of failure of the per- 
son with whom they have contracted, they are 
placed on the footing of simple contract credi- 
tors, if their contract has not been recorded a- 
greeably to the provisions of the act, 

The contest in the present case is between 
creditors in relation to their rank and privile- 
ges; itis, therefore, useless to enquire into the 
effects of the privilege of an architect or un- 
dertaker, as it relates to his employer, So long 
as the latter is solvent, it is not easy to perceive 
what advantage the former can derive from 
such privilege or tacit mortgage. 

The only question which the facts of the 
case, and the law which must govern it, present 
for solution, is, whether the appellant be enti- 
tled to a privilege and preference on the build- 
ing proceeds, against other privileged credi- 
tors, or the whole mass of creditors. It is 
doubtful, from the evidence, whether any writ- 
ten contract was ever entered into between him 
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Eastern Dist and the insolvent, as required by law ; but such, 


Feb’ary 1828 


—~-— as it appears, it was not recorded in pursuance — 


OppiE 
vs. 
fils CREDI- 
TORS. 


of the requisitions of the act of the Legisla- 
ture; consequently, according to the third 
clause of the section cited, the appellant was 
properly placed on the tableau of distribution 
as a simple contract, or cherographic creditor, 


‘The circumstance of his. having obtained 


- judgment against the insolvent cannot better 


his situation, for that judgment was not pro- 
nounced or recorded until two days afier the 
cessio bonorum ; neither, in our opinion, can 
the sequestration which preceded, admitting 
(as contended for by the counsel for the appel- 
lant) that it preserved the rights of all parties 
concerned ; itis a non sequitur, that any were 
conferred which did not previously exist; and 
no lien, privilege, or tacit mortgage, did exist 
according to law in favor of the opposing cre- 
ditor. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be affirmed with costs, 


Watts & Lobdell for the plaintiff, Eustis for 


the defendant. 
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Eastern Dist. 
WAMACK vs. KEMP, _ Feb’ary,1828, 


Apreat from the court of the eighth district, ee 


will lie for a 
charge of 


‘Martin, J. delivered the opinion of the perjury wale 
court. The petition in this case, contains two “a a il 
distinct counts. , 

The first states, that the defendant falsely 
and maliciously charged the plaintiff, in a vol- 
untary affidavit, with the crime of perjuryzand 
at different times and places, told, in the hear- 
ing, of many persons, that the plaintiff had been 
guilty of perjury—whercby he was injured in 
his good fame, and claims damages. 

. The second countstates, that in consequence 
of such voluntary affidavit, the plaintiff was 
imprisoned, committed to, and detained in jail, 
till the sitting of the court, when no proceed- 
ings being had, he was discharged—for which 
false imprisonment he claims damages. 

The defendant demurred to the petition, as 
the two causes of action could not becumula- _ 
ted; the demurrer being overruled, he plead- 
ed the general issue. 

There was a verdict of judgment against 
him, and he appealed. 

This case displays the sad consequences of 
a village administration of justice. The plain- 
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Eastern Dist tiff, for reasons which are not stated, made oath 


. Feb’ary 1828 


—..--— before a magistrate, he had never invaded the 


Wamack 
ws. 
Kemp. 


marital righis of the defendant, who made oath 
before the same magistrate, he had committed 
perjury in his affidavit; a warrant was there. 
upon issued, and the defendant having, in the 
opinion of the magistrate, administered such 
evidence as established a probable ground, the 
plaintiff was committed to jail,in the words of 
the mittimus, “as the power to bail is not with- 
in the jurisdiction of a justice of the peace.” 

German-deposed, that the plaintiff and the 
defendant’s wife, left the house of the defend- 
ant, for the alleged purpose of looking for an 
animal that had strayed from the pen; they 
went outin the same direction, and returned 
together by the same path. In a conversation 
which ensued, the witness observed they va- 
ried in their account of the route they had ta- 
ken; from which the witness drew the conclu- 
sion, equally illogical and uncharitable, that 
their excursion into the woodshad a motive less 
honorable than the recovery of the stray beast. 
He added, that on another day he slept at the 
house of the defendant, who was then absent; 
after he went to bed, the plaintiff and the de- 
fendant’s-wife set up for some time, romping 
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and playing together, after which, the plaintiff taster Dist 
came to take part of the witness’ bed, and.aW—H-— 


considerable time afier, he got up and walked 
out of the room, and from the noise made and 
shaking of the bed he concluded the defend- 


ant’s wife had mistaken the plaintiff for her | 


husband. 

John M‘Allister deposed, that he was at the 
house of the defendant, who was then absent, 
and he saw the plaintiff take hold of the defen- 
dant’s wife and retire with her, they were toge- 
ther nearly an hour, and from their behaviour 
he concluded they had not been idle. 


Odin deposed he heard the defendant’s wife 
say to him, that if she was with child by the 
plaintiff, the plaintiff was a white man and not 


a negro, and she could make him whip the de- 


fendant to death. 


The defendant now offered Williams as a 
witness, to prove that the plaintiffadmits that 
he had kept the defendant’s wife as a mistress 
before he made the affidavit on which he was 
charged with perjury. The witness was re- 
jected, on the ground that there was no plea of 
" Justification—and the defendant’s counsel took 
a bill of exceptions, 


WAMACK 


vs. 
Kemp. 
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Eastern Dist. The defendant made an unsuccessful heaton 


Feb’ary,\828. 
—~ toobtain a new trial. 
— Notwithstanding the verdict of the jury, it } 
Kemp. : an , 
appears to us no action can be sustamed in | 
this case. The charge of perjury was made in — 
a legal proceeding, with the view of bringing 
the defendant to justice. It is true the plain” 
tiff did take the oath, by which he wascharged 4 
with-perjury himself in a voluntary affidavit, 
neither taken nor intended to be used in a le- 
' gal proceeding ; but nothingshewsmalice in the 
- defendant. The plaintiff suffered in conse- 
quence of the ignorance of the magistrate, who 
ought neither to have arrested or confined him, — 
We do not think that justice requires @ re- 
manding of this case. | 


It is therefore ordered, adjudged and de- 
creed that the judgment of the district cour; -° 
be amnulled, avoided, and reversed; and that 
there be judgment for the defendant with costs 
in both courts, 7 














Preston for the plaintiff, -—_ for the de- 
fendant. 
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°° siigorpone'n. uteN. ome lls 
a State aaa A % 
APPEAL from the court ¢ the parish and mene “ 3 
‘a for’ epenkta “ig 
ony of New-Orleans, for, speaking 
n- rn iciously’ 
th on the trial 
a Porter, J. delivered ae opinion of Cola cause. — 
g court, 'This cause has caled for great atten- not resjonse 
= tion and refiexion on the part of the court, notment nade 


from the magnitude of the matter in Gispute ina they ere per 


pecuniary point of view,norfromits importance er 
toeither of the parties, but from the great inte- meke them: 
rest the public, and the profession of the law ciient is - 


. sent when the 
have in a correct decision of the legal princi- words are 


spoken, he. 
ples it involves, will wishe pee 
It is‘an action brought against the defendant; have author 
‘ ised them, 
having, onthe trial of a cause where he 
was of counsel, charged the’plaintiff who was 
examined as a witness, with being guilty of per- 
jury, and of having come there with an inten-~ 
tion of perjuring himself. ‘The petition alleg 
. theyords to have been spoken falsely and ma- “4 
liciously, and with the intention of injuring the i 
plaintiff. : 
The answer, after a general denial, ayers, 
that the words were used in reply to observa- 
tions, or questions, put to the defendant by the 
"judge of the court while the defendant was ace i 
ting as attorney and counsel, ‘Thatin this ca- 
Von. VE. N.S. 61 | 


eal 
i: 
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Fore pacity he was. ,thorised to. speak, them, be- 


ww 
Sraperony 


$ ; 


lieving as he ty did, the case might justify 
the words spoketand that they were necessa- 


; ry in the defence. That he was not ‘actuated 


by any malice agaigt the plaintiff. 

The cause was gbmitted to a jury in the, 
court of the first instance, who found a verdict: 
in favor of the plaintif, and-assessed his damax: 
ges.at $500. No motioit was made for anew 


‘trial, and.the, court having rendered judgment: 


conformably to the finding, of the jury: thé dee. 


fendant appealed. ‘4 
The effect which should be given in tn shinvetic 


dict in the appellate court has been much.con- 


troverted in the‘argument. This tribunal it ig. 


true is not like those courts of error at cc 


law, where-questions of fact cannot be examiry - 


ned and finally decided on. By the law orgar. 
nizing the supreme court of this state, the pow- 


_ er is.conferred on it to enquire into the gor-: 


reciness of the judgment below, both as-it re~. ’ 
lates to law and facts, and to reverse and af-y 
firm it as the case may be. The conferring 3 
this power, as counsel correctly argued, suppo-’ 
sed on the part of those by. whom it was grant..: 
ed, that.it would be exercised; and we have 


certainly no more authority for declining to: 





























ote, 


oF THE rare OF LWISIANA. 
“feverse a judginent where “thee is error in fact, Easter 


than ‘we would have where the mistake pi 
@eeds from an improper application of the law* 


But in the exercise of thispower, it has been a 
matter of great solicitude with the members of 


this court, so to use it, asto carry into effect the 
Object the legislature had in view when they . 


conferred it.- In their deliberations on this 
imatter, they have been deeply impressed with 
the conviction, that with a few exceptions ari- 
sing out of party violence, or prejudice; the 
facis of a catise are in general better tried, and 
more correctly understood the nearer the in- 
vestigation is carried on tothe parties: and 
‘that at each remove from this vicinage, what is 
‘gained in the ascent to a higher tribunal, in its 
superior knowledge and freedom from extrane- 
ous influence, is more than counterbalanced 


in the intimate knowledge possessed by the 


lower court, and above all by the j jury, of the 
character and conduct of the parties and wit- 
nesses, Hence a rule has been established in 
this tribunal and acted on for some years, not 
to refuse reversing a judgment where thotais 
error in fact, but never to reverse it unless the 


error isso manifest, that the verdict cannot be’ 
accounted for by any of these presumptions of 


SPACKPOLE 


Hennes. 
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Eastern Dist greater advantaps in the investigation to which 


Feb’ary 1828 


—-—~ we have just atteded. ‘This doctrine has rer 


STACKPOLE 


Seanicn. 


ceived a more frejuent application to cases 
where the truth dejended on the weight to-be 
attached to conflictiag testimony, where fraud 
was at issue—or danages were to be assessed, 
than any others, because we have felt, that the 
species of knowledge which juries possess, is 
peculiarly adapted to aid the reaching a correct 
conclusion in causes of this description: and 
that every difference of opinion on our part, 
would notauthorise a reversal, when that differ- 
ence perhaps proceeded from wanting the ad- 


vantages in the investigation the lower tribunal 
enjoyed. - 


But even in cases such as those stated, if 
matters of law are presented on the record 
which notwithstanding the evidence, shews the 
judgment to be erroneous; the verdict of the , 


a 


jury presents no obstacle to the reversal. The : | 


influence given to the finding, necessarily yields 
to the superior control which the law exercises 
over the case, when the conclusion drawn from 
the facts i is contrary to that which the law sanc- . 
tions. 

With this explanation of the power we pos- 
sess, and the principles which govern us in the 
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‘ Feb’ary 1828. 


exercise-of it, we proceed to state; that it*ap- Eastern Dist. 


pears from the evidence given on the trial be- —~—~ 


low, that the defendant on cross examining the 
plaintiff who was a witness in the case of Millar 
vs, Morgan, was asked by the judge what ob- 
ject he had in view in putting certain questions. 
His answer was, I wish to shew the witness is 
perjured, and that he came here to perjure 
himself. There is some contradiction in the 
testimony as to the answer of the plaintiff, which 
elicited these remarks from the defendant, But 


STACKPOLE 


v3.” 
HENNEN? 


taking it in the most favourable point of view 


for the latter, we think the observation was 


rash and unnecessarily severe. ‘The error. of 


the witness was evidently unintentional, and a 
question by way of explanation would have 
enabled him to correct the mistake, — It is now 
admitted on the record, that the plaintiff"is a 
man of truth and fair character. It also ap- 
pears the plaintiff was an entire stranger to the 
defendant at the time the words were spoken. - 

The question of law is one of considerable 
difficulty, and our jusisprudence and laws are 
by no means so full and explicit on the subject 
as could be desired. In Rome, while a gene- 
_ Tous freedom was inculcated on counsel in ad- 
vocating the causes of their clients, the prohi+ 
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Eastern Dist bition was express against profiting by this ti- 


Feb’ary 182 


Cin ili , berty, to speak untruths and utter slander. | 
SracsPoUE Sain in her written laws, has repeated “early _ 


Rinne 


verbatim the restraints imposed by the imperi- 

al code. -But we find nothing in either the. 
one or the other system which enables us to as. 

certain the extent to which counsel might carry 
their observations; what were the presump- — 
tions attached to their‘acts, or how far they 
were protected by them when called to answer 
for an.alleged violation of the rights of others 
The prohibition, however, contained in these 
codes, establishes very clearly the existence of 
certain limits which could not be passed; a 
prohibition which we may remark must be 


supposed to exist in every civilized, and more 


particularly in every free country, independent 
of positive authority. The proposition, that 
any class of men under the pretence of aiding 
in the administration of justice, could say what 
thay pleased of every individual who was a 
witness or a party, without incurring responsi- 
bility, is too revolting to require refutation, 
Equally unfounded do we considera ground as- 
sumed in the defence of the present case, that 
counsel is not responsible even for speaking 
maliciously, if the matter was spoken during 
the trial, and relative to the cause in hand. 
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ft can never bea correct discharge of duty ¥asternDist. 


privileges which counsel enjoy, are given for. 
the benefit of society, and not to enable them to 
indulge angry passions with impunity. 

It is difficult to draw the line in such a man* 
ner as that, on one side will be found the rights 
of parties to have every thing pertinent in de- 
fence of their cause told ;—motives arraigned ; 
—conduct scrutinized, and that freedom of 
discussion which is so necessary to the disco- 
very of truth:—and on the other side, that pro- 
tection from calumny and unfounded invective, 


. which honest men have a right to expect, while 


standing before a court of justice as witnesses 
or parties. Thé best rule is, we think, to pro- - 
tect counsel for every thing they say which is 


_pertinent to the cause, if they are instructed by 


their clients to say it; and to hold them respon- 


_ sible for every thing that is impertinent to. the 


case, whether they are instructed or not. The 
last part of this rule is obviously just. The 
great latitude which the law allows in discussi- 
on, has for its object the discovery of truth in 
the matters at issue, and that object can never 
be promoted by invective foreign to the sub- 
ject under examination. . The first part of the 


Febvary rot : 
-t@ clients to act maliciously to others. The—~——~ 
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-reletwidibels equally sustainable on principles 


of utility, The protection accorded by it, does 
not place suitors and witnesses at the mercy 0§ 
their adversaries and counsel. It only fixes: 
the responsibility on the client instead of the 
advocate. Counsel are bound. to believe the 
information communicated to them by those 
whose interests they advocate. Parties have’ 
a right to present their case through their 
agents to the tribunal that tries it in such man- 
ner as ‘to them may seem meet; and it would 
be a great impediment to the free and efficient 
administration of justice, if the attorney was 
obliged to make every statement the cause 
might require on his own responsibility, It is 
no doubt desirable that investigations in courts 


should be conducted with all the circumspec-" 


tion and delicacy which characterize the inter- 
course of social life. But this in too many in- 
stances would be inconsistent with the rigor- 
ous obligations imposed on those who admin- 
ister justice, A great deal of litigation is produ- 
ced by the knavery of men; hence the neces- 
sity of free and bold examination; vice free 
quently requires to be stripped of the mantle in 
which hynocrisy and cunning envelope it, and 
jaid open to the animadversion of justice, and 
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the indigaation offnankind, But these i impor- Eater 






























8 
tant objects could not be accomplished, if the ~~~ pir i 
wninisters whom the law authorises parties to ee 


NE ’ 
- employ, were not protected in the discharge of ss ™ 


their duty. In England the privileges of coun-: - 
sel extend as far as. the rule just recognized 
will permit them to go in this country, In 
- France the same limits are assigned, with this 
sole difference, that there, by positive legislation 
of a very recent date, the instructions must be 
in writing, Blackstone’s com. vol, 3, 29. 
Martin’s Rep. de jures, vol. 1, p. 464. 

The jury in.the case before us, have found a 
verdict against the defendant, and it must be 
enforced unless the law which governs the case 
shews their finding to have been contrary tothe 
conclusions which it authorises on the evidence 
adduced on the trial. 

The defendant contends it does, because 
the words spoken-by him were pertinent to the 
cause in hand; and being so, must, in the ab« 
sence of proof to: the contrary, be presumed to 
have been spoken under instructions from his 
client: 

On the first branch of this subject, it has 
been contended by the counsel for the plaintiff, 


that the finding of the jury has established, the 
Vor. VI. N.S. 62 
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- Sastern Dist. words spoken were not pertinent to the case, : 
coltiahda? and that the court is concluded by the verdict, 
STACKPOLE 'T'g this position we can by no means assent, 
HENSEN- "The relevancy of observations made in the pro-_ 
gress of a cause.is a matter’.of law not of fact, 
The words spoken were in answer to a ques 
tion by the judge. They were pertinent there- 
fore as to time: so they were as to matter, for 
it can never be impertinent to acase to. shew 
that one of the witnesses broughtin to establish 
the adversary’s case is perjured. 

On the second branch, the defendant has re- 
lied on the presumption that counsellors at law 
acting as the agents of others, must be supposed 
to follow the instructions they have received, 
and he has quoted a case of ancient date from 
the English books, where it was decided, that _ 
if an advocate should speak slanderous words, . 
it would be intended he spoke according to his 
instructions. 6 Bac. ab. 225, Styles Rep. 462, | 

It is somewhat difficult to say whether such _ 
be still the rulein that country, The elemen- 
tary writers are silent respecting it, and the late . 
decision on this subject by the court of King’s 
Bench, does not directly decide the point, tho’ 
the reasoning of some of the judges would. in- 
duce us to presume, they thought the doctrine 
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éorrect, for they seemed to think it. necessary Eastern ew) Dine 


- expréss malice should beshewn. Black, Com. 
vol. 3, 29. Starkie on slander, 207.1 Barn- 
wall vs Alderson, 232. . 

However the rule may be in casés where the 
client is not present when the words complain- 
ed of'are spoken, we think such i is the presump- 
‘jon of our law when as in the present instance 
né€ attended on the trial of the case, was pre- 
sent when the slanderous words were uttered, 
and did not disavow them. Nay more, that 
under such circumstances, the client is respon- 
sible whether the injury inflicted was the re- 
sult of previous instruction or not. This prin- 
ciple can be traced to the fountain head of our 


jurisprudence, and its correctness is recogni- 


zed by one of the most modern and eminent 
writers of a country whose laws have the same 
source as our own. There is a formal text of 
the Roman code, which declares, that the al- 
legations made by lawyers in she presence of 
those they are acting for, are considered as if 
made by the parties themselves, The 8 law 
of the 6 title, of the third Partidas is still more 
positive, and states, “ca toda cosa que et abo- 
gado dixere in juicio, estando delante aquel 
n quien pertenece el pleyto, si lo non contra- 


am 
STackPouk 


vs. 
HEnneEn. 
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wv~ cabida como si la dizesse por su boca misma 
STACEPOLE e] senor del pleyto.” Merlin in his reper- 


Hannan. 


toire de jurisprudence in treating “of the res- 
ponsibility of counsel for slanderous words, 
observes, “Lorsqu’un avocat sort de lui meme 
des bornes que lui sont prescrites, il peut etre 
desavove, Mais il faut que ce desaveu se for- 
me verbalment sur le champ par la partie, ou 


_ par le procureur qui sont censes presens a 


Paudience sans quot il est presume n’avoir 
rien avance que de leur aveu. Merlin’s rep 
de juris, vol, 1 p. 464. Code Liv. 2, tit. 10, 
L.1 & 3. 

With these. laws and principles controlling 
and guiding us, we cannot refuse to the defen- 
dant the benefit of tlie presumption he invokes. 
We think it clearly results from them in the 
first place, that the advocate is presumed to 
have spoken after the instructions of his client, 
because his client by his silence gives his as- 
sent to what has been said, and second, that 
the latter is responsible whether he has so in- 
structed him or not, because he makes the in- 
jury his own by ratifying what his agent does. 


_ Nor can we dismiss the case without stating at 


. the same time our entire approbation of the 
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wisdom and utility of such a rule. Where ex- Eastem Du. 


— , Feb’ary1828, | 
press malice is not shewn on the part of the at- —-.-— 
' STACKPOLE 


“torney, it can hardly be supposed he is actua- vr. 


ted by motives other than those of advancing. — 


the interests of his clients. Ifthe latter who is 
to be benefitted by these observations, stands 
by and acquiesces in them, and is willing to 
take all the advantages, which the zeal and 
warmth of his advocate whether justifiable or 
not, can bestow, it is but strict justice he should 
be equally responsible for the injury. Qyjisen- 
tit commodum, debet sentire et onus. : 


It is therefore ordered, adjudged and de- 
creed that the judgment of the parish court 
be annulled, avoided, and reversed; and it is 
further ordered, adjudged and decreed, that 
there be judgment against the plaintiff as in 
case of nonsuit, with costs in both cases. 


= , 
Livermore for the plaintiff, Mazereau for 


the defendant. 
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tem Dist! =" PENNIMAN vs. BARRYMORE. 

6’ ary,1828. ; 
A ey 

Surety on APPEAL from the court of the parish ang 
tion bond, City of New-Orleans. on 
can’t plead. ¥ : 4 
dece ticn. . ee 4 oy 
veft bond da Ponres. J. delivered the opinion of the: 
ed t 9th 
maybeshewn court, This action is brought on a bond gis 
to have been 


delivered the ven On taking out a writ of sequestration in@ 
ales words suit in which the present plaintiff was defen. ’ 


dred aud ten , ‘2 ° e T 
may bose dant, It is in the usual form, with the excep 


egg tion that fourteen hundred and ten is written 

names as the amount which: the obligors promised to Hl 
" pay, Omitting the words dollars, The condi- 
tion recites the issuing the writ, and states, that 
should it appear to be wrongfully taken out, the _ 
obligors will pay all damages the obligee may 
sustain’ therefrom. | 

' The petition avers, the bond was made for 

$1400, conditioned to pay all damages the 
plaintiff might sustain, and prays judgment for. 
that sum. The answer of the defendant excepts 
to the form of the suit, because he was but sure 
ty on the bond, and it is not shewn an action 
had been instituted against the principal—that 
he is not liable on the obligation for the sum f 
claimed, or any other sum as demanded, and 
concludes by a prayer in reconvention. 
“The cause was submitted to a jury in the 








ed 
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court below, who found a verdict in favor of Eastern Dis. 





“1 the plaintiff for $1000. "The defendant made—~-— 
rt an unsuccessful attempt to set itaside by a mo- rome 
; j ; 4 f , BARREMORE 
- | * © tion for a new trial, and judgment being ren- 
mr 7 * dered thereon, he appealed. 
re The first question in the causc is, whether the 
a defendant being surety can be pursued at law, 
4: before recovery is sought from the principal on 
: 4 the bond. We think he may, for the obligation - 
a | ‘hhe signed was one required by law in the 
7 course of a judicial proceeding, and the right 
e | to discussion in such cases is expressly. denied 
“a by the positive provisions of our code. Lou. 
* T° Code, 3035. ; 
~ 3 The nextis in relation to an alleged defeeti in 
J the instrument, owing to the bond being dated 
x | _ the 9th January, and the petition in the cause 
af _ wherein the writ of sequestration was obtain- 
Me ed not being filed until the 10th. This circum. 
“" stance.is quite immaterial, provided the obliga- 
a _ tion was delivered on taking out the writ, and 
bs the evidence in the cause we think well justifies 
" the conclusion the jury came to, that it was so 
. delivered. 
my The most important question in the cause — 
. relates.to the defect in the bond from the omis- 
: @ sion of the words dollars, or some other words 
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. Feb’ary1828, 
~~ can be no doubt what the parties intended to do 


% oe in this instance—there“is as little we think, 
BARREMORE ot the omission of the word dollars proceed« 
ed from error or haste in transcribing the bond; 
and we are of opinion that the jury and the 
court below were authorised to supply the 
omission and act on the instrument, as if this 
word had been written init, The laws of this 
state direct, that no writ of-sequestration shall 
issue in’ a case suchi as that which the contest 
between these parties presented, without bond 
and security being given by the party applying 
for it. The judge’s order in this instance, di- 
rected the plaintiffto furnish one in the sum of 
$1400. In compliance with the requisition of 
the law and the order of the judge, the obliga- 
tion was given, and the omission to insert the 
words dollars can be considered in no other 
light but a clerical error, which may be cor- 
rected when there exists as high, or higher evi- 
dence that can be resorted to, to ascertain the 
meaning and intention of the parties, 

_ Again, when there is doubt as to the sense 
in which words are used, they may be explain- 
- ed by reference to other words and phrases 

used in the same contract, Now, in looking 


i 
‘| 
r 
I 
i 


Eastern Dis. after those of. fourteen hundred and ten. There | 
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_ into s condition of this bond, we find the obli- 
gors ‘stating it to.be, that if the writ was wrong- 


cs, fully sued out,~ and they paid all the damages 


arising therefrom, the obligation was to be null 
and void, otherwise it was to remain in full 
force and virtue. According to the construe- 
tion contended for at present, the bond never 
had any force or virtue, therefore, that-con- 
struction would lead us toa conclusion, that 
-every.thing inserted in the condition was use- 
less and for no purpose, Courts of justice have 
decided in other countries, that words used in 
a contract which led to a manifest absurdity 
might be rejected, or understood, in a sense, by 
which the agreement would have some effect, 
As where a man acknowledged to owe a sum 
of money which he promised never to pay.— 
Where an obligation was made for threty 
ponds, it was held to be one for thirty pounds, 
to answer the intention of the parties, Where 
the name of the party contracted with had been 
onitted by mistake, the omission was allowed 
to be supplied by parol evidence. And evenon 
an indictment for forgery, where the bill, when 
produced, appeared to be for fifty, without the 
addition of the word } rman. it was held that 


the same sum “in thé margin preceded by the 
Vou. VI. N.S. 63 ~ 
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letter & removed all doubts, and shewed, the 


word fifty, in the body of the note, was intends — 


ed for pounds. So here we think the order of 
the judge to give a bond for fourteen hundred 
and ten dollars removes all doubt as to the 
meaning of the words fourteen hundred and 
ten, inserted in that bond. It is one of the 
rules of our jurisprudence, that neither the 
principal or surety can escape from responsi- 
bility, by an error that arises in drawing up 
the act by which théy contemplated binding 
themselves, Si librarius in transcribendis 


stipulationis verbis errassit: nihil nocere,. 


quominus et reus et fidejussor tenentur—— 


Dig. Liv. 50, tit. 17 1. 92; Crojac 607. 10, 


_ Co. 133, 13. Mass, 161; 2 East —_ sd the 


crown 951, 
But whether the conclusion we have just ex- 


. pressed be sound or not, upon general princi 


ples, there cannot be a doubt of its‘eorrect- 


ness, when considered in relation to those rules 


which govern what are termed, in law, judi- 
cial coaventions. In regard to them, the prine 
ciple is perfectly established, that where any 
obscurity or doubt is presented by the terms:in 
which they are drawn up, they must be intere 


_ preted by the senteuce Or order in pursuance 
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law 52; ibid, liv. 46, tit. 5, a 9; D , Pract 





ed, that the slightest defect in an instrument 


court, renders it null and of no effect. The ar- 


OT DR a OT. 


maybe required before process can issue. But 
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_ deavour to shelter themselves from responsi- 
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PENNIMAN e 


liv. 1, tit. 1, sect. 2, no, 24. i. inate | 
The counsel for the defendant has contend- | | 


of this kind, or variance from an order of the 


gument confounds the rights of the obligee 
and obligor. It is no doubt true, the former 
has a right to exact from his adversary a strict 
compliance with all the previous steps which 


if the latter fails to comply with them, and, as 
in this instance, furnishes an obligation which 
tho’ defective in pointof form, substantially and ‘ 
really, contains an engagement on his part, it 
ill becomes him, or those who join him, to en- 


bility, by pleading defects which proceeded ei- 
ther from negligence or bad faith, and it would 
be a just reproach to the law if it sufféred such 
a defence, 

On the whole, we can discover no error in | 
the judgment below, except that part which 
adds interest from judicial demand on the a- 
mount found by the jury. ‘The judge had no 
power either to add to the verdict, or diminish 
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jeg it. This point was fully éxamined in the,pase 


——~ of Bedford vs. Jacobs, vol.5. _ -’ 


PENNIMAN ) 
Banzemons tis therefore ordered, adjudged and decreed, 


that the judgment of the parish court be an- 

nulled, avoided and reversed, and it is further 

ordered, adjudged and decreed, that the plain- 

tiff recover from the defendant the sum of one: — 

thousand dollars, with costs in the court of the 

first instance, those of appeal to be.borne by 
- _ the appellee. 


Morse for the plaintiff, Mercier & Buchan- 
an for the defendant. 





KENDRICK vs. KEMP. 


Aprcat from the court of the eighth district 


Martin, J. delivered the opinion of the 
court, Thisis an action of slander; the pleas 
were not guilty and justification: there was a 
verdict and judgment against the defendant, 
and he appealed, after an unsuccessful attempt 
to obtain a new trial. 

His counsel here urges that the verdict is 
eontrary to law and evidence, that improper 
evidence was received, and proper rejected. 
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_” fis to the admission of improper evidence, mane 
we are referred to a bill of exceptions takento —~-— 
the opinion expressed by the court, that “other — 
words than those laid in the petition, and spo- — 
ken at other times, but within one year before 
the inception of the suit, may be ‘given in, evi- 
dence, for the purpose of shewing malice in 
the defendant,” ‘ 

 Asto the rejection of proper evidence, we 
are referred to a bill of exceptions taken to the. 
opinion of the court, in rejecting a witness in- 

_ troduced to prove, that “some time previous to 
the filing of the petition, the people in the pa- 
rish of St. Helena were in the habit of speak- ° 
ing in opprobrious language of the plaintiff.” 
This evidence was offered in mitigation ofda- ™ 
mages. The court offeréd, however, to admit 
evidence of general character. , 

It does not appear to us that the court erred. 


On the verdict being contrary to law, and 
evidence, the defendant’s counsel relies on his 
having given evidence to support the plea of 
justification. Of this the jury were the proper 
judges, and we do not think the case requires 
our interference, 


It is therefore ordered, adjudged and de 
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— costs, 
KENDRICK : 


, Kaur. Christy for the plaintiff, Preston for the de- 
feridant. — 


seattle pee 


~  DREUX vs. HIS CREDITORS. 


Pendingan APPEAL from the first judicial district. 


appeal from 


coniatier Marruews, J. delivered the opinion of the . 
= distribution, court. This case was before the supreme court 

ert canin J une term, 1856, on an appeal taken by two 
" Slemt of? the of the creditors, who opposed the homologa- 


sum forwhich 


oe _ = tion of a tableau of distribution, which had 


tablen. am “teens filed by the syndics of the insolvent’s es- 


by renounc- tate, ‘The appellees in that instance succeed- 


ing her mort- 
gage on ym 


pert cold b ed in their opposition, and the cause was re- 
Aes wan manded to the court below, with” directions 


bandon h : 
rieht on that £0 Lhat court to make a new tableau in such a 


tienated by manner as to secure to them the right of privi- 
lege and preference, which they claimed on 

certain specified property belonging to the es- 

tate of defendant. The executors of Mrs. Des- 

* ‘trehan obtained an order directing the syndics 
to pay over to them $2442, an amount claimed 

as being due to the estate of their testatrix, on 


mortgage, according to the mode in which it 


Bastorn Dist. creed, that the judgment be affirmed i & 
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was set down on the tableau of distribution — Eastern Dis. 
This order was obtained at the instance of ee we aeynll 
counsel for said executurs, with the consentof "™5°* 
~ counsel, for-one of the creditors who had ap- me as 
pealed as above stated, and pending the*ap- 
peal. The counsel for the syndics moved to 
have it set aside, and having failed in his mo- 
| tion, he now-appeals on their behalf. — 
_ After the cause returned to the district court, 
and when a tableau, amended in pursuance of 
the directions given by the supreme court, was 
about to be homologated, opposition was made 
to its homologation by two other €reditors, viz: 
Mrs. Dreux, and the executors of Mrs, Destre- 
han, The counsel of the former being satis- 
fied with the manner in which the court below 
ordered the homologation, took no appeal, as 
the.rights of his client appear to have been re- 
cognized and secured. 
An appeal having been taken on sen partof 
the latter, and the syndics having appealed 
from the decree by which they were ordered 
to pay the sum above stated, to the executors 
of Mrs, Destrehan, the respectiverights of these 
Al two parties in relation to the subjects presented 
by these several appeals, require investigation 
The order of which the syndics complain. 
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Eastem Dist we think was improperly made; it certainly € 


Feb’ary 1828 
\----—~ was premature, for pending the appeal which 


' Drew 


vs. Was heretofore taken by some of thecreditors,  (f 
“rons. it-could not be known in-what degree the pris 

vilege of others might be affected by the judge 
ment of the appellate court. The result shews; — 
that Mrs. Dreux’s right of preference may havé 
been deteriorated, as by that judgment she was- 
postponed to the appellants, in relation to part 

of the insolvent’s estate, whom she outranked_ 
onthe tableau, as homologated by the court be- 
low. This chapge of situation would render 

it necessaryyin supporting the privilege, to les- 
sen the. privilege of other mortgage creditors, 
should the unincumbered part of the insol- 
vent’s property, failto make good his claim— 

“The manner in which the decree of homolo- 
gation of the last tableau is worded, would, 
perhaps, prevent any difficulty in the final dis- 
tribution of the estate; but as the order requi- 
ring the syndics to pay over any part of it to 
the executors of Mrs. Destrehan, was improvi- 
dently made, previous to the fital adjustment - — 
of the whole; we are of opinion that said or- 
der ought to be annulled. 

The opposition made on the part of these 

executors in the present instance, and in rele- 
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: . Hennen for the plaintiff, Hoffman for the Eater Dit 





LEGENDRE vs. McDONOUGH. 


ct, Th 
Apres from the court of the first distri t ain a ne 
ten 


Martin, J. delivered the opinion of the East ESaton 
court, ‘The plaintiff, complaining that the de- year 1813. 
fendant, curator of the estate of Thomas‘Durn- ™"t ithe 


ont reason i8 
- ford, had’ taken out’ an execution on a judg-" not void, but 


oidable. 
ment obtained by Durnford in: his life time-a- 
. gainst her, in the court of the parish of East 
‘Baton Rofge, in-1813, obtained an injunction 
‘on the ground that the judgment was null:and 
void, as it contained: ‘none of the reasons on 
which it was given, and that the judgment, if 
valid, had’ not been declared meee in favor 
of the curator. 
. “The district court gave judgment on the first - 
ground, and made the-injunction- perpetual— 
_ and the defendant.appealed. , 
Hiscounsel urges in this court, that the ori- 
ginal judgment was rendered in East Baton 
Rouge, on the 2st of January, 1813, and 
that, at that time, the constitution was not-ex- 
‘tended to that part of the state. | 


t This is anerror, The act of the legislature, 
| Vou. VI. N.S. 65 


| ha 
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Eastern Dist which: accepts the accession-of territory profs 


Feb’ary 1828. 


—~--— fered by congress to the state, was approved oR 


Looe 


M'Donccx. 


thie 4th of August, 1812, consequently,on its 
promulgation, the state constitution was eX- — 


tended to the part annexed. 


There was once a difference of opinion a« 
niong the members of this tribunal, one of them 
holding, that judgments which contain no rear 
sons are absolutely void. It is now settled that 
they are not so; and that the nullity must be 
pronounced on an appeal, or by. judgment-in — 


the court which rendered the judgment, 


Whena defendant dies,a judgment rendered 
against him mustbe declared executory against . 
his heirs or representatives, because property 
which has ceased to be his.cannot be affected 


by a judgment to which the new owners are 


not made parties; but on the death of the - 
plaintiff, nothing prevents his heir or represene ; 
tative from taking out execution, 


Itis therefore ordered, adjudged and de- 
creed that the judgment of the district court ’ 
be annulled, avoided, and reversed; and that 
the injunction be dissolved, and the plain- — 
tiff paythe costs in both courts, 


' Denis for the defendant, 
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| _ - McMICKEN vs, FAIR. Foray. 
ys __ Appgat from the court of the third district. ecm 


a ; ymencwhe 
Martin, J. delivered the opinion of the fact which 


will render 


ss court, This case was remanded from. this him incom 


‘ court at January term, 1826: vol.4,172.- ct the some 

| There was a verdict and judgment against a a 

= him, and the plaintiff appealed. | ir, Me oleae 
Our attention is drawn to severabbills ofi*e 


exceptions taken by. the plaintiff: 
_ 1st. The first, to the refusal of the court to 
permit the reading of part of John Fair’s de 
me position, on the ground, that it related to goods 
| which had been charged in the plaintiffs books - 
to the witness and his mother, the account.pre- 
sented him, and payment demanded; so that 
Fe if he established the account against the’ pre- 
ry sent defendant, he would secure his discharge, 
and so he was interested in doing so. _ See the 
euse of Evans vs, Gray, vol. 1, ‘709. 
The plaintiff’s counsel urges, that as this cir- 
-@umstance was disclosed by the deposition 
which established, ‘also, that this was done: 
through error, and the plaintiff had since cor 
rected the-entry: it appeared, upon the whole, 
that the plaintiff was not chargeable, and, 
therefore, was Without interest. 
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Eastem Dit We think the court erred in rejecting the. * 


Feb’ary 1828 


—-~-— part of the deposition, . 
—T. 2d. The defendant read to the jury the cross 


Sam. 


examination of John Fair, to establish-that he, 
John Fait, was charged with the goods, a 
stated in the first bill. 

Afierwards, the plaintiff contended he had: 
a right to read the whole deposition, even: nthe 
part rejected before. 

If the court had been correct in the first bill; 
they would also be in this; for apart being: — 
once rejected properly, could not become ad+ 
missible by the use of the unobjectionable’ part, 

3d. The last bill is to the opinion of the 


_eourt in charging the plaintiff with costs, for 


want of an amicable demand. 

Costs are adjudged by the final judgment, 
and to this,nor any part thereof, can a bill of 
exceptions be taken. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court y 
be annulled, avoided and reversed, and the 
case remanded, with directions to the court to - 
allow the reading of the part of the deposition 
objected to; and it is ordered that the defend- 
ant and appellee pay costs in this court, : 


Preston for the plaintiff 
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STONE & AL vs. VINCENT... ~ BasternDist. 

, Feb’ary 1828. 
Aprrat from the court of the first district Be et : 
dency Mi a 


Martin, J. delivered the opinion of the suit in ‘ano- 
...- ther state, 


i t 
court. This is an appeal from judgment a Ecloncid te 


yainst the payee and first endorser of a riote, in >Potement. 
favor of a subsequent endorser. _—" 

The appellant’s counsel urges, that the court ‘A res two en 
erred in overruling a plea in abatement ‘of the fave ie liable 


- to the second - 
pendency. of a suit for. the same cause of ac- and subse- 


quent endor« 

tion between the same pafties, in one of thes. 
courts of thestateof Alabama. => 
_ 2, That the court erred in giving judgment 
for the plaintiffs, because there is proof that 
they were fully satisfied by the sale of some 
property of the drawer, conveyed by him to 
Gordon, in trust, for securing the payment of 
the note, : 

3. That the court Souk in giving niin 


- against thedefendant for the whole sum due on 


the note, because there is proof, that the plain- 
tiff and he endorsed the note as co-sureties, to 
the bank of. Mobile. 

‘We do notthink fiat the court erred in over- 
ruling the plea of abatement. The pendency 
of asuit between the same parties, and for the 
same action, does not deprive the courts of this 
state from their jurisdiction of the demand, 








$18 































STonE 
28. 


Eastern Dist. 
Febary 1828. : 
~~~ and wharf in Mobile, to Gordon, 1n trust, for . 


VancEnT. 


tp the third and subsequent ones. 


CASES IN THE SUPREME COURT 
The drawer of the note had conveyed a lot ” 


securing the payment of the note After the 
protest, the trustee put up the premises at auce 
tion, and they were bid off by the plaintiff for 
$2600. No deed of sale was, however, exes 
cuted, the trustee being told the sale was illee 
gal. However, at the request of the plaintiffs, 
he advertised the premises for sale a second 
time, and they were purchased by McLoskey 


. for $1300. The drawer of the note had re- 


quested the trustee not to execute the deed to 
the plaintiffs, as they had agreed to receive the 
amount due them, and he was making ar-— 
rangements to raise it. On these facts, we 
think that the first. sale was disagreed to by 
both debtor and creditor, and the trustee acted 
correctly in refraining to execute the deed of 
sale. Afterwards, when the debtor’s attempts 
to raise the money proved useless, the land was 
rightfully soldasecond time. For the priceof the 
second sale, the district court has given credit, _ 

The last objection is absolutely untenable— 
When a man gives two eridorsers, they are lia- 
ble in a different manner; the first to the se- 
cond and subsequent endorsers—the second, 





























OF THE STATE OF LOUISIANA. 6519 
_. Xt is:therefore ordered,.&c. that the judg- Eastem vist. 


Feb’ary,1828, 
miata of the district court be affirmed with. Ar 
. Sronn 
costs. aly <5 
_ Vincent. 


~ Denis for the plaintiff, Pierce seal ees de- 
fendant. 


SAUNDERS vs: TAYLOR. | 
Apreat from the court of the parish and 4 bond gi. 


. ven inacourt 
city of New-Orleans, - of the United 


Marruews, J. delivered the opinion of the — ve 
court. This suitis founded on a bond given wt sag Saag 
by G. M. Ogden, as principal, and _P, V. Og- prot achuet 


the heirs of 
den and Thomas L, Harman as sureties; con- nce te An 


ditioned tobe void, if the principal should prose- alae 
cute to effect a writ of error, which he had ob- 
tained to the istrict court of the United States 
for the district of Louisiana, on a judgment 
rendered in said court in favor of the plaintiff. 
All the obligors are dead, and the present 
action is commenced against the tutor of the 
minor children and heirs of Harman, the last 
signeron the bond. _ 
The defendant pleads in his answer, two eX- 
ceptions to thesuit: first, tothe jurisdiction of 
the court; and secondly, to the plaintiff’s right 
‘0 prosecute the acuon, being a nou-resident 
of the state, dre. 
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oe me The plea to its jarisdiedon was sustained. by | 
—-— the court below,:and the plaintiff appealédss: 


SaonPEs® The exception to the jurisdiction, appear, , |, 

See: fora the argument of counsel, to be based on. 
two grounds: Ist, that as the suit is against 
- succession, the court of probates is the only trie 
bunal which can legally take cognizance of its 
2d, that as the bond relates to, and was given — 
in consequence of, a judgment rendered by the 
district court of the United States, that court 
alone is competent to entertain any suit which | 
may be brought onit. The second exception, 
based on the want of residence; and also the 
last ground of opposition to the jurigdiction wag _ 
overruled bythe parish éourt ; and, in ouropin- 


a 








~ 


nion, correctly, | ; 
No objection has been made to the authori- 
ty of the plaintiffs counsellor or attorney, and 
our courts have always been open to foreigners . 
for the purpose of prosecuting their rights, 
when represented by attorneys at law. Per- 
haps amore summary remedy on the bond 
might have been obtained in the U.S. court, in 
relation to the jurisdiction of which it was gi-. 
ven; but that circumstance ought not to pree 
clude the obligeefrnm attempting to enforce it ' 
ebligations in the courts of the state, 
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The correctness of the opinion of the court Easter Dist 


below, on the first ground of exceptions to the 
jurisdiction of that court, depends on a proper 
construction or interpretation of articles 995 


-and 996 of the 5th section of the chapter of 


code of practice, relating to the mode of pro- 
ceeding in the courts of probate. 

According to the general provisions found 
in this section, and othors in the Lou. Code,.it 
would seem, that debts due from a succession 


_ Should be liquidated, and their payment. en- 


forced by the court of probates of the place 
where the succession was opened, It is, hows 
ever, contended for on the part of the plaintiff, 
that these general rules are limited by the arti- 

cles of the code of practice above cited. “The 

last of them having a direct reference to the 

first, they must be examined, as dependant on 

each other, in ascertaining the intention of the 

legislature, and thé sense and meaning con- 

veyed by the terms in which they are written, 

Art. 95 confines the application of the rules es- 

tablished in the previous provisions of the sec- 

tion, to estates administered by persons ap-= 

pointed by a court, or by testamentary exeeu- 

tors. 


Vox, VL. N.S. 66 


eb’ary,1828 
Ne 
SAUNDERS 
vs. 
TAayYLor: 
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Raster Dit.» "Phe plea (it juindiodon was sustained by 


Feb’ary 1828. 


“.-— the court below;:and the plaintiff’ appealéd:: 


scoonrersamay” 


Tarn. 


The exception to the jurisdiction, appears, ., 
fom the argument of counsel, to be based on 
two grounds: Ist, that as the suit is against ¢ 


- succession, the court of probates is the only trie 


bunal which can legally take cognizance of its 
2d, that as the bond relates to, and was given 
in consequence of, a judgment rendered by the 
district court of the United States, that court 


alone is competent to entertain any suit which. 


_ maybe brought onit. ‘The second exception, 


~ overruled bythe parish éourt ; and, in ouropit 


based on the want of residence; and also the 
last ground of opposition to the jurigdiction was 
nion, correctly, | : 

‘ No objection has been made to the authori- 
ty of the plaintiff’s counsellor or attorney, and 


our courts have always been open to foreigners . « 


for the purpose of prosecuting their rights, 
when represented by attorneys at law. Per- 
haps amore summary remedy on the bond 
might have been obtained in the U.S, court, in 


relation to the jurisdiction of which it wasgi- _ | 


ven; but that circumstance ought not to pre- 


clude the obligeefrnm attempting to enforce it ” | 


obligations in the courts of the state, 
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521- : 


The correctness of the opinion of the court Eastern Dist, 


below, on the first ground of exceptions to the 
jurisdiction of that court, depends on a proper 
construction or interpretation of articles 995 
-and 996 of the 5th section of the chapter of 
code of practice, relating to the mode of pro= 
ceeding in the courts of probate. 

According to the general provisions found 
in this section, and othors in the Lou. Code,it 
would seem, that debts due from a succession 

_ Should be liquidated, and their payment. en- 
forced by the court of probates of the place 
where the succession was opened. It is, hows 


ever, contended for on the part of the plaintiff, 


that these general rules are limited by the arti- 
cles of the code of practice above cited. “The 


last of them having a direct reference to the: 


first, they must be examined, as dependant on 
each other, in ascertaining the intention of the 
legislature, and the sense and meaning con- 
veyed by the terms in which they are. written, 
Art. 95 confines the application of the rules es- 
tablished in the previous provisions of the sec- 
tion, to estates administered by persons ap= 
pointed by a court, or by testamentary exeeu- 
tors. - : : 
Vou, VL N.S. 6G 


Feb’ary,1828 
aa A 
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Bastorn Dit. According to the succeeding article,. when 
Febary i tf e - ° oo. * 
_— estates are in the possession of heirs, either of 


Susan. 6m age, or minors, suits must be brought a» . 
— gainst the heirs, or their curators, (if the heirs 
be minors) in the ordinary tribunals, The »ree 

sent action is against a tutor, who, according | 

to law, holds and manages the estate of his 

wards under the age of puberty, in the same 
manner asa curator would the succession of 

_ minors above that age. There is some ambi- 

3 guity in the two articles taken together ; we are, 
however, of opinion, that a just construction 

of them, authorises the courts of ordinary jus 
risdiction to take cognizance of cases like the’ | 
present. : 


It is therefore ordered, adjudged and decreed, 
that the judgment of the parish court be an- 
nulled, avoided and reversed, and it is further 
ordered, adjudged and decreed, that the cause, 
be remanded to said court, to be tried on its 
merits, and that the appellee pay the costs, &¢, 


Strawbridge for the plaintiff, Grymes for 
defendant. : 
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PIERCE vs. MORGAN. Eastern Dist. 
4 Feb’ary,\828, 
Apprat from the court of the parish and city ° stig = 

. “% h , 
of New Orleans. . ie “ale a 
disturbed in . 


_ Marrnews, J. delivered the opinion of the — 


court, In this case the plaintiff obtained an suspend the 
injunction, by which the sale of certain pro- the price E 
perty, seized, in his possession, underan order —- 
granted at the instance of one Susanna Hepp, 
as hypothecary creditor, was suspended. On 
hearing the cause, the court below dissolved 
said injunetion, and from the decree of disso- 
lution the plaintiffs appealed, &c. 

The evidence of the case shews, that Mrs. 


Hepp became the proprietor of the debt on 


‘which this order of seizurh was issaed, by re* 


gular transfer under authenticact, and endorse- 
ment of the mortgage and notes which had 
been given by one Nichols, to secure the pay- 
ment of the price of three lots of ground situ- 
ated on the batture in front of fauxbourg Sau- 
let, designated ina plan of the place by Nos. 
19,20 and 21. Nichols sold these lots to the’ 
plaintiff, who possesses them under this sale, ~ 
and has commenced the erection of a steam 
saw-mill thereon, ‘The two first, Nos. 19and_, 
20 wece sold tu Nichols by S, B. Bennet, and 
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Eastern Dis. also, one-half of the lot No, 21; the other 
pn gad ’ half being sold and conveyed by the widow and — 





heirs of George Hunter; the act of sale wag 
‘ executed on the 25th of J anuary, 1825, in 
which George H. Hunter appeared, and sold 
as one of these heirs, but had previously failed, 
and surrendered his estate, which was held by 
syndics, to be disposed of for the benefit of his 

creditors. In consequence of this surrender _ 
"and proceedings in the concurso, the interest 
which the insolvent had in the lot No, 21 being 
1-10th, has been sold at auction, and brough® 
the price of $700. ‘The injunction was obe 
tained to prevent the injury which the last pur- 
chaser and third possessor of the property 
was liable to suffer from this claim of the cree _ 
ditors of George H. Hunter. Previous to the 
dissolution of said injunction an actual distur® 
bance took place, by the sale of his interest, 
made by order of the syndic, and the amount 
of loss to the possessor, ascertained to be 700 
dollars, : 

According to this statement of the case, We 
are of opinion, that the parish eourt erred in 
dissolving the injunction in toto, Admitting ~ 
that the cause must be determined by the law 
on this subject, as it existed, and had been in- 
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we insite 
terpreted, by decisions previous to the adop- a 


tion of the Louisiana code, still the plaintiff —-.--—— 
ay ought to be relieved against an injury, not only _ rks 
"probable in consequence of judicial proceed- — 
ings having been commenced, calculated to af- 
fect a pirt of the property which he holds 
bona fide, but certain and fixed, as to amount 
by actual sale‘under those proceedings. ~- 

As there is no incumbrance or disturbance 
shewn in relation to the two lots Nos,'19 and 
20, the sheriff should be permitted to proceed 


without injunction to sell them for the purpose 





- of effecting payment of their price. The cir- 
cumstance of the present proprietor and pos- 
sessor having consolidated the three lots intoa 
single tract or space of ground, to suit his own 
convenience, cannot affect the rights which the 
vendors retained on them separately to secure 

payment of the price for which they were sold. 
In the sale to be made under the seizure of lot 
No, 21, the present value of George H. Hun- 
ter’s share, which appears to be lost to the 
plaintiff in the injunction, and is shewn by pub- 
lic sale to amount to 700 dollars, should be 
deducted from the original price for which said 
lot was sald to Nichols, and by him mortgas 
ged, dc, 
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een ke It is therefore ordered, adjudged and de. 
~~ creed, that: the judgment of the parish court 
Prs°™ be annulled, avoided and reverséd, by which | 
q oe tie injunction heretofore granted was entirely _ 
= dissolved. And proceeding here to make such ‘ 
judgment and decree, as, in our opinion, ought 
to have been rendered in the court below, af- 
ter hearing the cause on its merits; it is orders | 
ed and adjudged, that the injunction granted | 
in the first instance by the parishcourt be en- 
tirely dissolved,so far as itstayed thesale of lots 
Nos, 19 and 20, which form a part of the mat- 
ters in dispute; and it is further ordered and 
decreed, that it be made perpetual, to the ex- 
tent of seven hundred dollars, on the amount 
-claimed by the plaintiff, in execution, as the 
price of lot No, 21, and that said injunction 
be dissolved as to the balance of the price of 
said last mentioned dot, to satisfy which, the 
sheriff may legally proceed to sell: the appel. 
lees to pay costs of this appeal. 


Lockett for the plaintiff, McCaleb for the 
defendant. 

















